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From: Antoinette Berget
Subject: Short Term Rentals
Date: August 10, 2020 3:55:45 PM PDT
To: bblue@malibucity
Dear City,

My name is Antoinette Berget and I am a grandmother living and hosting wonderful people, including
many PEPPERDINE UNIVERSITY parents on Point Dume for over 30 years now and we ALL LOVE THE
PEACE AND QUIET. I have NEVER HAD ANY COMPLAINTS!!!
I LIVE on MY PROPERTY and spend time visiting with all my guests. Almost all are repeat
guests. PLEASE DO NOT LIMIT US TO ONLY 3 AREAS OF OUR PROPERTY!
I ALSO WANT ALL THE PARTY HOUSES TO BE SHUT DOWN!!! This has been the BIG PROBLEM FOR TOO
MANY PEOPLE. MR. ANTHONY HOPKINS LIVED NEXT DOOR TO MY GUEST HOUSE FOR ALMOST 20
YEARS AND NEVER HAD ANY COMPLAINTS.
PLEASE DO NOT RESTRICT HOW MANY DAYS WE CAN HAVE GUESTS ENJOY OUR PROPERTY AND
BEAUTIFUL MALIBU!!!
FIVE ( 5 ) of my guests has PURCHASED HOMES HERE IN MALIBU and one is MIKE CUNNINGHAM our
LOCAL REALTOR!!!!!!
Thank you for your consideration.
Antoinette Berget
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Re: Item 4C ‐‐ Support for the adoption of staff's proposed Interim Short‐Term Rental Ordinance
Dear Honorable Mayor and Councilmembers:
In short, I urge you to adopt the ordinance as drafted by your staff. It is a fair compromise that would
preserve almost half of the apartments on Malibu Road as long‐term rentals while at the same time
provide much‐needed visitor accomodations.
I have owned my property on Malibu Road for 31 years and lived in it until I needed to move for work
and family reasons. Renting my apartments on a short‐term basis gives me and my family the ability to
regularly enjoy our property in Malibu by staying in one of the units in between visitors, which is
something we couldn't do if you vote to further restrict STRs in multi‐family buildings. It would be
ecomonically irresponsible for me to keep a unit vacant solely for our use, and unfortunately, moving
back to Malibu is not an option. This means that requiring primary residency for multi‐family STRs
would make it impossible for me to continue enjoying the property with my family ‐‐ something I have
worked very hard to maintain.
I take great pride in my Malibu Road property and being a responsible steward of this community I hold
so dear. That's why I have long employed a property manager who lives nearby to ensure that the
property and visitors are closely monitored. Requiring a manager to live on‐site would be
economically unfeasable as California state law only permits a maximum monthly rent charged to a
single manager of $677.75 and $1,002.56 when a couple is employed. Given that long‐term rents in
my building are approximately $10,000/month, I would in effect be paying $9,000/mo plus for
management of two STRs. Currently, I pay my off‐site manager approximately $4,000/month to
manage three STRs.
In addition to a manager, I have strict rules in place for the people renting my units. I limit the
number of guests to two people per bedroom, I do not allow parties or events, and I permit the use of
my apartments only to confirmed guests (no visitors). As a result, I have never received a neighbor
complaint.
Before COVID, my guests were mostly couples and families from around the country as well as
international visitors who were seeking more affordable accommodations. The space and amenities
an apartment can offer a family are often better than those of a hotel/motel. And after the Woolsey
Fire, I hosted a number of families displaced from their homes. STRs provided an important need to so
many victims of the fire who wanted and needed to stay locally.
The proposed ordinance for your consideration represents a well‐reasoned compromise that will
provide benefits to property owners while maintaining diversity in the Malibu housing market. On
Malibu Road for instance, there are 22 multi‐family buildings that comprise 83 apartments. Allowing
two STRs at each multi‐family property would allow for a maximum of 44 STRs and a minimum of 39
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long‐term rentals.

This is the housing diversity Malibu needs to satisfy most everyone concerned.

Allowing STRs in multi‐family residences will effectively reduce the incentive for owners to take buildings
off the rental market and convert them to single‐family homes or condominiums, thereby preserving
some of those units as long‐term rentals. If the house conversion trend were to continue at its current
pace, there would be very few multi‐family properties on Malibu Road in 10 years.
With the additional income generated from STRs, I have reinvested the money in my property to
complete numerous much‐needed repairs to the building.
It is incoumbent upon the City to consider the costs/benefits of visitors to Malibu, and not just those
who choose to rent here long‐term. More affordable short‐term rental options for visitors is a major
concern of the Coastal Commission as it is the Coastal Act's mandate to maximize public access to the
coast.
Permitting short‐term rentals in multi‐family dwellings makes a wider variety of options and price ranges
availble to people who would otherwise not be able to afford to stay in Malibu. The approximately
100 hotel/motel rooms currently in Malibu seriously underserve the 12‐15 million people who vist
Malibu annually. Short‐term rentals, especially in multi‐family units, provide needed, less expensive
alternatives to visitors.
It is also important to consider the TOT income STRs generate. Annually, STRs create approximately
$2,400,000. More now than ever, the City desperately needs these funds.
Last week, the Planning Commission voted to modify the number of STRs permitted in multi‐family
buildings from two per building to 40%. This does not treat all multi‐family buildings equally:
duplexes would not be permitted to have any STRs, three and four unit buildings would only be allowed
one STR and 10‐unit buildings would be allowed four STRs. I urge you to vote in favor of two STRs per
multi‐family building as it treats all multi‐family property owners the same. At the same time, it
preserves approximately half of the apartments in Malibu as long‐term rentals.
People who respect their neighbors should not be subjected by over‐regulation meant to stop the
problems created by a few bad actors. To find out how many problem STRs there are in Malibu, on
October 18, 2019, I spoke to the City's Senior Code Enforcement Officer, Doug Cleavenger, who fields
complaints related to STRs. He stated the following:
‐

There were approximately 5 complaints over the last 12 months related to STRs.

‐

Only a very small number of unpermitted special events are related to STRs.

‐ Within the entire city of Malibu, there are two houses that receive repeated complaints of excessive
cars on the street and/or noise.
‐

The vast majority of noise complaints are related to unpermitted parties.

Lastly, I have heard there are some who believe STRs should only be allowed on a seasonal basis.

This

won't work for multi‐family properties as they are now subject to statewide rent control and controls on
no‐fault evictions. In other words, if a long‐term tenant who rents an apartment for six months is
paying their rent, when their lease expires, it automatically converts to a month‐to‐month rental. This
means the tenant has the right to stay in the apartment indefinitely, therefore the property owner could
not commit to seasonal STRs.
The ordinance as proposed by staff is a thoughtful response to what has clearly been a vexing problem
for the City. I hope you consider my comments and do the right thing for the future of Malibu and
approve this ordinance as drafted.
Best regards,
Andrew Gombiner
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Thousands of listings may violate
short-term rental law
More than a year after rules were enacted in L.A., many hosts
are ignoring them.

OVERFLOW CROWDS packed meetings on short-term rental regulations at Los Angeles
City Hall, including this Planning Commission hearing held in 2016. (Luis Sinco Los
Angeles Times)
BY EMILY ALPERT REYES AND BEN POSTON
Tenant activists celebrated when Los Angeles ushered in new rules to clamp down on
renting homes for short stays, saying the city needed to stop landlords who were running
apartment buildings like hotels.
But more than a year after that law went into effect, many rental hosts appear to be ignoring
it. Thousands of illegal rentals are still being advertised online, according to city officials
and a Times analysis of listings on the popular platform Airbnb — and only a fraction have
been penalized with fines.

The new law limits Angelenos to hosting short-term rentals in their “primary residence,”
not in a second home or an investment property — a rule meant to ease the housing crisis. It
also requires hosts to register with the city, which checks that they meet that and other
requirements. Advertising an unregistered listing could be a way to try to dodge those rules.
The Times analysis found that as of early June, nearly 5,000 Airbnb listings for short-term
rentalsin Los Angeles lacked city registration numbers. The city, in turn, has estimated that
on Airbnb, more than 6,000 listings are out of compliance — a number equal to roughly
42% of active listings on all platforms in Los Angeles.
So far, city officials have been able to identify roughly 2,600 properties in L.A. on several
platforms, including Airbnb, that have failed to comply with the ordinance because they
didn’t include valid registrations.
To combat the problem, L.A. has sent out two rounds of warning letters and issued more
than 650 citations to rental hosts, imposing one-time fines of $500 each. City officials say
that most scofflaws have fallen in line after getting the warning letters, and that there has
been a 62% decrease in rental listings since L.A. started its enforcement efforts last
November.
“These reductions are largely the result of staff spending an enormous amount of time
helping hosts register, cleaning up data and taking down illegal listings,” planning
department spokesman Yeghig Keshishian said. “At the end of the day, our goal has always
been to resolve these problems and achieve compliance.”
But the city has not imposed ongoing fines of $500 per day for illegal listings, one of the
enforcement tools included in the new ordinance. Keshishian said that when enforcement
began in November, it didn’t want to issue “weeks’ worth offines when the end goal was
always to protect our housing stock, not to exact fees.”
Nor has the city penalized online platforms that host such listings, as the L.A. law allows.
Keshishian said officials had focused on hosts because it was easier to prove violations. To
enforce the rules against platforms, he said, the city needs additional evidence to show that
they “knew or ignored the fact that their hosts were not in compliance.”
Los Angeles entered into an agreement last year with Airbnb that required the platform to
remove “categorically ineligible” listings identified by the city, including those in
apartments covered by rent stabilization rules. But Airbnb did not have to remove any
others until it rolled out a new system to facilitate sharing data with the city and removing
illegal listings.
“People have been calling our office, complaining that the city has been telling residents
that Airbnb has immunity,” said Nancy Hanna, a partner with the law firm Hadsell Stormer
Renick & Dai, which has sued Airbnb on behalf of tenants.
In May, the Hadsell firm sent a letter complaining that enforcement was “woefully
inadequate” and questioning city claims of success, pointing to a huge jump in the number
of out-of-compliance rentals in Los Angeles between December and February, based on
reports from a city contractor.

Keshishian said the increase was the result of thousands of rentals of previously “unknown”
compliance being checked and determined to be unpermitted.
Airbnb, which reported spending more than $280,000 on lobbying and related
expenditures in L.A. in the first half of this year, says it has not been fighting the
enforcement process.
“Our desire is to make sure that the rules are working,” said Airbnb spokesman Christopher
Nulty, adding that the planned system “puts enforcement tools in the hands of the city.”
“There’s never been any intention on our side to drag our feet,” Nulty said. “Our focus has
been developing a system that works.” And as of today, he added, the system is “ready to
go.”
In June, Airbnb announced it was launching that system to help with enforcement. Then
the city abruptly put it on hold: Planning officials said Mayor Eric Garcetti’s office told them
to hold off until the department had prepared a report on its financial effects.
Clamping down on illegal rentals could affect revenue from lodging taxes as L.A. faces a
budget crunch. Planning officials argued in a report, however, that most guests would
simply book legitimate rentals or hotels, resulting in little effect on tax revenue. The
mayor’s office did not provide comment on the issue.
The decision to hold off on the new system aggravates some residents. “The city is dragging
their feet to force Airbnb to adhere to the agreement they made,” said Judith Goldman, one
of the co founders of Keep Neighborhoods First, which pushed for the new rules amid
concerns about “commercialized” rentals.
In February, Goldman said she was aghast to hear from the planning department that more
than 10,000 possible violations of the ordinance had been identified — but no citations had
been issued. Fines started to be handed down in late February, but tenants who have
complained about illegal rentals remain dissatisfied.
“If you’re going to fine someone a one time $500, they could cover that cost in two or three
nights,” said Brian Averill, a Venice tenant whose building, the Ellison, has been embroiled
in a legal battle over nightly rentals. “That seems incredibly ineffective. People are just
going to see that as the cost of doing business and gladly pay it.”
Nulty, the Airbnb spokesman, countered that for the majority of hosts on their platform,
“$500 is a lot of money ... and certainly sends a very clear message that the city of L.A. will
not tolerate people hosting illegally.”
Some argue the new rules have had a marked effect.
Chani Krich, co-founder of Homeshare Alliance Los Angeles, said that most of the hosts her
group represents have been forced to stop because the city banned short-term rentals in
rent stabilized apartments. Other owners who were renting an extra unit in a duplex or
triplex were also thwarted.
“There was a mass exodus in November,” Krich said. “They basically just shut it down.”

Others say they have seen little change under the new law.
Another Venice renter, Yvonne Sjostrand, said she was frustrated that her landlord had not
been cited for a revolving door of rentals at her rent-stabilized building. Strangers come and
go, block the driveway, leave trash and bring in lots of guests, she complained. Other
tenants have left in frustration over that and other issues at the building, Sjostrand said.
“We’ve been reporting it for years. Nobody does anything,” she said. Planning officials said
they had received calls about that building and had referred the issue to another
department for possible enforcement.
Another apartment building on the edge of Venice was cited for illegal rentals in April, but
that fine had yet to be paid as of the end of July, and two residents there said the problems
with night-to-night visitors had only worsened. A representative at that building, called the
Westerly on Lincoln, did not respond to requests for comment on the citation.
Keshishian said more than 9,000 listings had spurred warning letters from the city, but
some 2,600 appeared to still be out of compliance after getting warnings and are
undergoing further investigation for possible citations. At the end of July, Hollywood led
the city for properties identified as being in violation (167), followed by Venice (147) and
downtown (144).
Although more than 600 properties have been cited with fines so far, the majority had not
paid those fines as of late July, according to data provided by the city attorney’s office.
Nearly 250 appeals have been lodged over the citations.
In addition to thousands of unregistered listings, The Times’ analysis found that more than
400 hosts listed two or more entire L.A. homes or apartments as short-term rentals on
Airbnb in June. Doing so raises questions about whether they are violating the rule that
limits each host to renting out their own primary residence.
L.A. planning officials cautioned, however, that hosts often use third-party managers to list
their homes on Airbnb, so the phenomenon doesn’t necessarily show that building owners
are breaking the rules.
The Times’ analysis is based on information collected by Inside Airbnb, a tech start-up that
collects data from Airbnb listings. The data is a snapshot of L.A. listings that appeared on
the site on June 10.
An Airbnb company spokesperson said not all listings on the site are “active,” and noted
that information on Inside Airbnb doesn’t take into account that multiple listings could be
advertising the same property.
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Dear Mayor Pro Tem Peak:
I am contacting you in regard to the Interim Short Term Rental Ordinance that
is being discussed this evening. This is an issue that I have been following and
speaking to the city about for almost 5 years now.
I would like to urge you to vote “no” on this “interim ordinance” in light of the
actual ordinance being so close to ready – literally weeks. Having another layer
between now and the final ordinance adds un-necessary confusion and
threatens to make any real regulation more difficult rather than easier.
I would also like to point out that neither the “interim” ordinance nor the
permanent one explicitly forbids a short term rental tenant from obtaining a
Special Event Permit or a Filming permit for any time during their stay.
Without this being addressed in either ordinance, it leaves a loophole that
perfectly suits and allows one of the major “bad actor” components of short
term rentals to continue – party-houses.
Short term rentals in Malibu have been discussed at the city level for nearly 5
years now. The ordinance is not a surprise, not a punishment and not unfair residential zoning does not allow for commodification of residential housing,
i.e., no inns, motels, hotels, bed and breakfasts in a residentially zoned area.
The professional short term rental entities have come in front of the council
and spoken to how well run, managed and behaved their properties are but
they have not offered any specific language as to how the city can regulate the
properties that are not well run and run the gamut from nuisance property to
out and out danger to the community. This interim ordinance is yet another
attempt to obstruct a final ordinance. Please vote no on it and focus on getting
the overarching ordinance finalized.
Thank you,
Beatrix Zilinskas
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From: Don Tollefson
Sent: Tuesday, August 4, 2020 8:48 AM
To: Karen Farrer <kfarrer@malibucity.org>; Mikke Pierson <mpierson@malibucity.org>; rmullen@malibycity.org;
skylerpeak@malibycity.org; jeffersonjwagner@malibucity.org; Reva Feldman <rfeldman@malibucity.org>; Justine
Kendall <jkendall@malibucity.org>; Trevor Rusin <trevor.rusin@bbklaw.com>
Subject: Upcoming Malibu Short Term Rental Ordinance

MALIBU CITY COUNCIL, CITY MANAGER, CITY ATTORNEY AND STAFF,
MALIBU VACATION RENTALS, Interim Ordinance: Wednesday, August 12,
2020:

August 12, 2020: The Malibu City Council will be meeting for
the fifth time to discus the issue of short term rentals (vacation
rentals). The Malibu City Council has met four times previously
and has not yet established a short term rental ordinance.
My name is Don Tollefson. I am the short term rental owner
who always begins testimony at Malibu City Council meetings
by stating "I have been operating Malibu vacation rentals for the
past 12 years (now 13 years) and I have never had a single
complaint" (from a neighbor or anyone else). Some luck yes,
but I have an excellent system that virtually eliminates all
complaints about short term rentals..
Why do I not have complaints? Because I discourage
parties. Better stated, because I effectively have a "no
party" policy. It's also significant that I own the property, I
personally manage my short term rentals, the property is
beachfront, the property is on Pacific Coast Highway (which is
1
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quasi commercial and should be treated separately from non
oceanfront property), the property is 2 units or less and the
property has parking. All are significant factors that should be
incorporated into an interim short term rental ordinance. But
the most important regulation in an interim short term
rental ordinance is a policy that discourages parties
thereby minimizing party generated complaints.
Why are parties a problem? For all the obvious
reasons. Parties result in lots of people, lots of noise, strangers
coming and going, drug problems, urine problems, sex in the
bushes problems, parking problems and more. Parties are
exclusively what that small group of 10 to 15 residents and
tenants spearheaded by Michael Lustig (hereinafter "the
group") complain about at each and every City Council
meeting. In short, "the group's" complaints are isolated
singularly to "party generated nuisance."
What about increased density, parking impact and
increased septic system use? Absolutely none. short term
rental tenants replace long term tenants one for one. One for
one, so there is no additional density, no additional cars
and no additional septic system load created by short term
rentals. On the upside, short term renters flood tens of
thousands of additional dollars into the local economy along
with more than two million TOT dollars into the City of Malibu's
treasury annually.
How can parties be discouraged? Start with what doesn't
work. What doesn't work is attempting to ban parties. If you say
"no parties" and short term renters have a party, what recourse
do you have? None. Plus, the damage has been done and the
complaints rain down. Saying "no parties" sounds simple, but
doesn't work'.
2

What works to "discourage" parties? What works perfectly to
discourage parties is an "event fee."
Why does an "event fee" work so well to discourage
parties? Party hosts are reluctant to pay an "event fee" just to
have a party. If an "event fee" is required, a party host will
invariably seek another location that doesn't require an "event
fee." Also, an "event fee" is easily enforceable
because avoiding an "event fee" is, in a sense, breaking the law
(criminal, i.e. theft, etc.) whereas a "no party" policy is difficult to
enforce because the offense is simply "having a party."
Is an "event fee" a novel idea for Malibu? No, if you read
through previous staff reports, you will find discussions about
(and staff proposals for) an "event fee." An "event fee" is
exactly what I use to successfully discourage parties except I
call it a "party fee." By requiring a party fee I end up with no
more than one or fewer parties a year and the few parties my
vacationers have hosted have so far not been troublesome.
How much should an event fee permit cost? Basically an
event fee should be as much as can possibly be justified. $900
to $1200 at least, depending on the cost of effectively enforcing
event fee permits.
Could a host charge a cover fee for a party? Absolutely
not. A "no charge" policy must be in the wording of any "event
fee" permit to prevent any sort of cover charge.
How many participants would trigger an event fee permit
requirement? The minimum number of participants could only
exceed by 3 the number of allowable occupants per bedrooms
at the particular short term rental site. Short term rentals should
limit occupancy to 2 tenants per bedroom. So a 3 bedroom
short term rental could have 6 short term renters (3 bedrooms x
3

2 vacationers) plus 3 additional guests for a total of 9 without
requiring an event fee permit. 10 or more persons present
without an event fee permit would be a violation. This removes
the problem of proving there is a party and makes the
requirement of an event fee simply a matter of counting how
many people are present.
What about parking? There should be adequate onsite
parking to accommodate an event. This is a difficult
requirement to satisfy because Malibu short term rentals lack
overflow parking. There are not many locations that would
accommodate the issuance of an "event fee" so onsite parking
requirements would severely restrict the number of event fee
permits.
How would residents and tenants know an event fee permit had been
issued? Event fee permits would be posted on the Malibucity.org website one week
in advance.

How Important is enforcement? Phase 1, requiring an event
fee is far more important than enforcement. Perhaps 80 to 90%
of what will rein in party generated nuisance. Phase 2,
enforcement is important and would ring up the final 10 to
20%.
Who would enforce event fee permits? Malibu Code
Enforcement and the Sheriff's department. If enforcement was
problematic with these two agencies, a private security
company could be hired. Somehow, the event fee permit
system must be enforced. This might require some effort to be
effective. A substantial investigation fee would be charged if
there was excess occupancy at a short term rental that did not
have an event fee permit. Investigation charges could be
passed along to the vacation rental owner.
Who would pay for enforcement? The City of Malibu would
use a portion of TOT taxes generated from short term rentals
4

along with fines, fees and penalties to enable effective
enforcement. Malibu received 1.7 million dollars in TOTs last
year (Malibu Typically receives over two million dollars in TOTs
yearly). It never ceases to amaze me to hear the question, "how
will Malibu pay for enforcement?" The answer of course is by
using some of the TOT money (most of which is going to dry up
if Malibu adopts a "Santa Monica style short term rental
ordinance.")
What if there was a party that was not sanctioned with an
event fee? Fines and revocation of short term rental operating
permits. It wouldn't take much time at all to eliminate either the
parties or the "party houses," (one or the other). The two major
vacation rental sites (Airbnb and VRBO) would be instructed
that the particular vacation rental listing must be "disabled" from
their vacation rental site listings until further notice by the City of
Malibu. Both of these platforms would comply.
Would each short term rental be limited to the number of
events it could host in a one year period? If the events were
parties, yes. Only 2 parties per year. This provision alone would
eliminate party houses and the problems party houses create
for "the Group" and other Malibu residents and tenants. Three
strikes (i.e. three parties) and your out! Hosts are not going to
host very many parties at one thousand dollars per party. An
event fee would also require reasonable onsite parking.
Is the City of Malibu's current, short term rental, 12%
transient occupancy tax (TOT) adequate? No, the City of
Malibu's transient occupancy tax should be increased from its
current rate of 12% to 14%. An increase that would result in a
yearly gain of approximately $300,000 more in total TOT
revenue. A 14% TOT is reasonable. It's the TOT that the City of
Los Angeles and most other jurisdictions collect for vacation
rentals. 14% is particularly appropriate for Malibu because
5

Malibu receives the lowest percentage of revenue of any
city in the county from the County of Los Angeles from
property taxes. This is due to Malibu's late arrival as an
incorporated city into the county tax collection system. If 15% is
legal, Malibu should require 15%. Actually, Malibu should
require whatever is the maximum allowed. It might be as much
as 20% (or more).
Is the City of Malibu's current method of collecting
transient occupancy taxes from short term rental owners
adequate? . From Airbnb yes. Airbnb collects TOT tax directly
from the vacationer and submits it directly to the City of Malibu.
This is an excellent TOT collection system. From VRBO no.
VRBO leaves the process of collecting TOT to the short term
rental owners who collect TOTs and then submit TOTs to the
City of Malibu. This is a sketchy, "fox guarding the hen house"
method of TOT collection. It is subject to error, abuse and
unnecessary staff hours to prevent abuse. VRBO should be
required to collect TOTs and forward TOTs directly to the City
of Malibu in exchange for advertising Malibu short term rentals
on VRBO's vacation rental site. This ensures that 100% of
VRBO's TOTs make it into the City of Malibu's coffers.
Should a freeze be put on Malibu short term
Rentals? Absolutely. A freeze on short term rentals is the
most important item to accomplish at the August 12
hearing. I have repeatedly requested a freeze on short term
rentals at the last four meetings over the past two years. I have
received support from previous City Council members. But, in
the melee of the City Council meeting discussions that have
followed public testimony, the idea of a freeze was forgotten at
each meeting. The first order of business should be a freeze
on short term rentals so that this crucial issue is not
overlooked a fifth time.
6

Should there also be a cap placed on the permissible
number of vacation rentals? Again, absolutely. There is a
secondary "complaint issue" with short term rentals that did
not become a problem until short term rentals exceeded 350. At
the first City Council meeting there were approximately 400
short term rentals. That's when complaints first began that the
sheer number of short term rentals was changing the ambiance
of Malibu.The number of short term rentals increased since
then until there are now over 500 short term rentals. The
number of short term rentals has increased dramatically while
Malibu City Council's efforts to regulate short term rentals has
lagged. Regulations to control the number of vacation rentals
should be implemented to keep the number of short term
rentals at fewer than 300. This eliminates the problems that an
abundance of short term rentals creates. Regulations that
would limit short term rentals are as follows:
1. The vacation rental operator must be the property owner.
2. A vacation rental operator can operate only one vacation
rental at only one property.
3. A vacation rental property must be owned by an individual
only and no other entity.
4. An individual property owner can have only one property
operated as a vacation rental.
5. Short term rentals can be operated at single family homes
and duplexes only. No short term apartment rentals
6. There should be qualifications to operate vacation rentals.
It makes no sense that just anyone, with no property ownership,
no property management experience, no property insurance, no
liability insurance, no collateral, no vacation rental experience,
no California driver's license, no vacation rental permit, no TOT
agreement with Malibu, no criminal background check, no
financial background check, no concern for nuisance, no vested
interest in the community, no Malibu residency, no California
7

residency, not even American citizenship, can rent a house (or
worse, an apartment) in Malibu, quickly furnish it and go into the
short term rental business.
Will the California Coastal Commission approve a "Santa
Monica style" short term rental ordinance? Absolutely not.
It's the job of the California Coastal Commission to provide
public access to California's beaches. At my short term rental I
have hosted approximately 100 vacationers yearly for 13 years
(generally pairs, couples or a couple with one, two or three
children). There are approximately 500 short term rentals
currently operating in Malibu (way too many). If my short term
rental is typical, that equates to approximately 50,000 short
term vacationers who's rights to beach access have been
completely ignored at every single Malibu City Council
meeting regarding short term rentals. It's the California Coastal
commission's responsibility to protect the rights of these 50,000
vacationers and make beach access to them available.
The Coastal Commission will zero in on the fact that Santa
Monica has 3 miles of coast and tens of thousands of short
term rentals while Malibu has 23 miles of coast and fewer than
100 short term rentals. This is simply an "apples and Oranges"
situation. The Coastal Commission will also focus on the fact
that Santa Monica never allowed short term rentals while
Malibu has allowed short term rentals (and the collection of
TOTs from those short term rentals) since 2008. The California
Coastal Commission is not going to allow Malibu to become an
exclusive, elitist, non sharing, beach hogging enclave by the
sea by approving a draconic, "Santa Monica style vacation
rental ordinance" that is the most restrictive in the state.
Why wasn't the matter of the interim short term rental
ordinance handled at the December, 2019 City Council
meeting? The Malibu City Council was persuaded by "the
8

group" and their spokesman, Michael Lustig to pursue
a "reasonable" "Santa Monica style short term rental
ordinance." One by one, members of "the group" addressed
the Malibu City Council with choreographed short term rental
party generated complaints to persuade the Malibu City Council
to pursue a "reasonable," "Santa Monica style, short term
rental ordinance. After the Malibu City Council voted to pursue
a "Santa Monica style" short term rental ordinance, Michael
Lustig (and Michael Lustig alone), persuaded the Malibu City
Council to forgo any action toward establishing an interim
short term rental ordinance and rely solely on obtaining
approval from the California Coastal Commission for the
approval of a "Santa Monica style" short term rental
ordinance.
Why did Michael Lustig advocate this "all or nothing"
approach toward a "Santa Monica style" short term rental
ordinance? The short answer is Michael Lustig shot himself in
the foot. Michael Lustig's counter intuitive strategy benefited no
one on either side of the of short term rental issue. Nor did it in
any way benefit the City of Malibu. The only beneficiaries
were the vacation rental "party house hosts" who have enjoyed
an extended period of ongoing parties to further aggravate "the
group" and the community while tarnishing the entire vacation
rental business for legitimate vacation rental owners.
What are the financial considerations of a "Santa Monica
style" short term rental ordinance? The financial
considerations are overwhelming. Consider if the Malibu City
Council was presented with a short term rental ordinance that
required very little effort. Very little over site. No distribution or
enforcement of an "event fee." Minimal bookkeeping and
recording requirements. Basically, a problem free, worry free
ordinance. An ordinance that would work great, but with the
downside that it would be exorbitant in cost. How exorbitant?
9

More than two million dollars a year exorbitant! Would anyone
on the Malibu City Council support such an ordinance? It's very
doubtful. But two million dollars a year is exactly what it will cost
the City of Malibu if Malibu implement's a "Santa Monica style"
short term rental ordinance because the City of Malibu will no
longer receive over two million dollars a year in TOTs from
short term rentals. Money that is significantly important to
Malibu to operate smoothly and will continue to be important to
Malibu in the future. Don't allow this happen because it is
unnecessary.
It's politically gallant to say "short term rental decisions should
not be based on financial considerations." But financially
irresponsible to overlook the necessity of TOTs for Malibu, a
city that lacks the tens of million dollars that other cities of
similar size receive from their commercial TOTs that Malibu
does not. It's also irresponsible to give preference to the rights
of 10 to 15 residents and tenants ("the group") over those of
500 short term rental owners, 50,000 short term rental
vacationers plus to forgo more than two million dollars in TOTs
simply because "the group" complained effectively. Particularly
since short term rental complaints can be eliminated with the
swoop of an "event fee" as part of an interim short term rental
ordinance.
The Malibu City Council should do the following:
1. Place an immediate freeze on any new short term rentals. This is the most
important matter to be resolved at the
August 12, City Council meeting
and remember, it can easily be forgotten.
2. Allow only single family residences and duplexes to be operated as short term
rentals.
3. Require short term rental property to be owned by the short term rental operator.
4. Allow only one Malibu property address for any one person to be operated as a
short term rental.
5. Require all vacation rentals to be registered with the City of Malibu.
10

6. Require short term rental owners to obtain and pay for an active permit.
7. Make short term rental owners permits who have not previously registered with
the City of Malibu and who have not paid
TOTs and have so far operated
illegally part of the freeze on new short term rentals.
8. Require an event fee for any event that exceeds maximum bedroom occupancy
plus 3 at short term rentals.
9. Establish enforcement methods, including fees and penalties for short term rental
violations.
10. Enforce the event fee requirement using code enforcement officers, the sheriff's
department and private security companies.
11. Raise the current vacation rental TOT from 12% to 14% or 15% if 15% is legal.
12. Require VRBO/Homeaway to collect short term rental transient occupancy taxes
to be paid directly to the City of Malibu.
13. Establish a staff oversight committee to oversee vacation

rentals and vacation rental regulation on an ongoing basis.
14. Name a volunteer citizen committee to provide input to the
staff oversight committee for consulting and recommendation
purposes.
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Kelsey Pettijohn
Subject:
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Short Term Rental Volume

From: Don Tollefson
Sent: Thursday, August 6, 2020 9:58 PM
To: Mikke Pierson <mpierson@malibucity.org>
Subject: Short Term Rental Volume
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CITY CLERKS OFFICE
CITY OF MALIBU

Mikke, Totally overlooked, but probably more serious than the party problem is the sheer volume of short term rentals
that now exist in Malibu. A perfectly reasonable, excellent, manageable number of Malibu short term rentals is 200
short term rentals. That's 5% of the Malibu housing stock. The short term rental roll has grown to where there are now
over 500 short term rentals in Malibu. That's more than 12.5 percent of the Malibu housing stock. At the current rate,
there will be over a thousand short term rentals in Malibu in three to five years. 25% of the Malibu housing stock!
That may sound outrageous, but it's sure to happen. The Malibu City Council needs to put a "freeze" on short term
rentals at the August 10 Malibu City Council meeting until the interim short term rental ordinance gets sorted out. No
one should be able to have a short term rental who hasn't made TOT payments by August 10. Don't let anyone "back in"
after August 10.
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Short term rentals
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From: Don Tollefson
Date: August 8, 2020 at 3:57:20 PM PDT
To: Skylar Peak <speak@malibucity.org>
Subject: Short term rentals
Reply‐To: Don Tollefson

Skyler, a bigger problem with Malibu short term rentals than parties (which can easily be controlled with
an "event fee") is the sheer volume of short term rentals that now exists. A reasonable and manageable
number of short term rentals for Malibu would be 200. That's 5% of the Malibu housing stock. Malibu
currently has over 500 short term rentals. That's 12.5% of the Malibu housing stock. In 3 or 4 years that
number will climb to over a thousand short term rentals if this current "Park City, Utah-like" short term
rental growth rate continues. Put a freeze on new vacation rentals until the interim short term rental
ordinance is adopted. Make August 10 the freeze date and don't allow exceptions to anyone who hasn't
paid TOTs by that date.
Tighten up on who can operate a short term rental. A huge problem is long term rental property owners
are being contacted by management companies to convert their properties from long term rentals to short
term rentals. The management company handles everything. The owner does nothing yet makes more
money. It's easy to see why owners agree to this arrangement. I estimate more than half of Malibu short
term rentals are non owner operated. Some of these management companies operate scores of short
term rentals in Malibu.The property owner of record must be the only individual who can operate a
short term rental at that property (must be an individual and not an entity). You must also require a
method of proving the owner of record is the operator and not falsely claiming to be the operator.
I would like to help resolve the issues of Malibu short term rental party generated nuisance and too large
a percentage of the Malibu housing stock being used for short term rentals. I'm genuinely interested in
working to achieve something that works well for everyone while providing TOT dollars for the City of
Malibu.
We've met a couple of times, but I look forward to meeting once again.
Don Tollefson
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From: Don Tollefson
Date: August 8, 2020 at 11:33:33 PM PDT
To: Don Tollefson
Subject: One final thought
Reply‐To: Don Tollefson

Various non property owning property management companies (and non property owning individuals) are
currently involved in the Malibu short term rental (STR) business. These entities contact Malibu long term
rental (LTR) owners and guarantee LTR owners more money than they are currently making with their
LTRs. Plus, these LTR owners would no longer have to do any of the management. More than half of
Malibu STRs are now operated by such non property owner entities.
The single most important regulation Malibu can impose to limit the number of STRs and have a
successful STR system is to require that the STR operator also be the owner (of record) of the STR
property. Malibu short term rentals should be restricted as follows: To one single family residence or
duplex that has been personally operated by the property owner of record who has personally handled all
bookings and all money transactions (direct or from vacation rental sites) and that have gone directly into
the property owner's individual bank account for the past 24 months (or longer)(precludes cleaning,
repairs, upgrades, etc.)
This requirement prevents a non property owner STR operator from setting up a fraudulent compliance
system "after the fact" with a property owner since the STR operator (management companies, etc.)
would have up until this time, been doing all the the booking, money collecting and money disbursing
directly through the management company's bank accounts (with a commission going from the
management company to the LTR owner).
This requirement requires some fine tuning, but would immediately eliminate the current "Wild, Wild West"
situation of anybody and everybody running a vacation rental. It would also reduce the current number of
STRs from over 500 to around 200 (which is a perfect number of STRs to operate problem free, yet still
generate over one million dollars a year in TOTs).
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From: Don Tollefson
Subject: Re: One final thought
Date: August 9, 2020 at 5:27:10 PM PDT
To: "kfarrer@malibucity.org" <kfarrer@malibucity.org>
Reply-To: Don Tollefson
Thank you Karen. I just read the latest version of the "interim Ordinance." It's a step in the right direction, but doesn't do
enough to eliminate or control short term rental nuisance complaints. I've never had a complaint, so it doesn't impact me.
But, at every City Council meeting I hear that same group of residents complaining about short term rental generated
nuisance. I assume their complaints are legit. Complaints can easily be eliminated with the enforcement of an "event
fee." So why not implement an effective, enforceable "event fee" and eliminate them? These ongoing, short term
rental complaints jeopardize short term rentals and the TOTs they generate for the City of Malibu.
Second, there is nothing in the "interim ordinance" that's going to decrease the number of short term rentals from its
current number of more than 500 to a more manageable, lesser number. In fact, there is nothing that even prevents the
proliferation of additional short term rentals. The current, growing number of short term rentals is a problem that's just
going to get worse and worse and worse until the only solution is an all out ban on short term rentals. That's a solution
that's not the best solution. At the very least, move for a freeze (moratorium) on short term rentals at the Monday,
August 10th City Council meeting..
If there is some way I can make helpful suggestions to staff or to the planning commission regarding the two issues
above, I would certainly be willing to take the time and effort to do so. With a little thought and group effort the City of
Malibu could be collecting a couple of million dollars yearly from a controlled group of short term rentals with virtually no
complaints. That's much better than an all out ban which is what a "Santa Monica like" short term rental ordinance would
be.
Thanks again for your time. See you at the Zoom meeting Monday night. Don Tollefson
-----Original Message----From: Karen Farrer <kfarrer@malibucity.org>
To: Don Tollefson
Sent: Sun, Aug 9, 2020 7:54 am
Subject: Re: One final thought
Thank you, Don.
Have you read the latest version of the “Interim Ordinance”? - August 10 Council meeting agenda item 4.C? Here’s the
link to the agenda. Again, it’s 4.C. It’s been revised from the the previous versions. (Not to be confused with the “Home
Share” ordinance considered at the July 29 Planning Commission meeting).
https://www.malibucity.org/AgendaCenter/ViewFile/Agenda/ 08102020-1551?html=true

Karen Farrer
Council Member
City of Malibu
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On Aug 8, 2020, at 11:33 PM, Don Tollefson

wrote:

Various non property owning property management companies (and non property owning individuals) are
currently involved in the Malibu short term rental (STR) business. These entities contact Malibu long term
rental (LTR) owners and guarantee LTR owners more money than they are currently making with their
LTRs. Plus, these LTR owners would no longer have to do any of the management. More than half of
Malibu STRs are now operated by such non property owner entities.
The single most important regulation Malibu can impose to limit the number of STRs and have a
successful STR system is to require that the STR operator also be the owner (of record) of the STR
property. Malibu short term rentals should be restricted as follows: To one single family residence or
duplex that has been personally operated by the property owner of record who has personally handled all
bookings and all money transactions (direct or from vacation rental sites) and that have gone directly into
the property owner's individual bank account for the past 24 months (or longer)(precludes cleaning,
repairs, upgrades, etc.)
This requirement prevents a non property owner STR operator from setting up a fraudulent compliance
system "after the fact" with a property owner since the STR operator (management companies, etc.)
would have up until this time, been doing all the the booking, money collecting and money disbursing
directly through the management company's bank accounts (with a commission going from the
management company to the LTR owner).
This requirement requires some fine tuning, but would immediately eliminate the current "Wild, Wild West"
situation of anybody and everybody running a vacation rental. It would also reduce the current number of
STRs from over 500 to around 200 (which is a perfect number of STRs to operate problem free, yet still
generate over one million dollars a year in TOTs).
See you at the Zoom meeting Monday evening, Don Tollefson
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Short-Term Rental Ordinance - City Council Meeting Aug10

City of Malibu
Office of the City Clerk

8/10/2020
Meeting Date_________________________
Hello,
Thank you for the opportunity to submit comments and to speak at the meeting. Agenda Item #________________________
4C
I appreciate the desire to do more and reach a compromise on the subject of short term rentals (STRs).
I am against the Ordinance for the following reasons (in addition to prior submittals to the City Council and the Planning
Committee):
1. Additional regulation is unwarranted and since it is rooted in an effort to ban STRs we should
not take a step in that direction as the intent of those behind it is unreasonable.
A. STRs have been legal in Malibu for decades
B. MMC addresses code matters and there are systems and tools in place to
conduct code enforcement – like a business we need to act on documented
incidents and not just hearsay and commentary
C. 3 of 525 code enforcement issues are Noise or Nuisance – statistically
insignificant and not a proliferation of non‐conformance
D. No change to the enforcement system is recommended which means it is
working – City Council Policy #4 requires the City to follow its own codes and
regulations – I’m perceiving residents want enforcement to change things that
are legal – that’s a problem in itself and not justification for change – let’s not
promote or enable false or inaccurate reporting
E. As further evidence that the drive for change is rooted in opinion, paranoia and
what‐ifs versus real problems – the only 2 formal open complaints in Code
Enforcement in the last 10 years are for one property at 3833 Paseo Hidalgo
Street – this is a localized and specific issue, not proliferation of non‐
conformance
F. Prior to 2009, ToT was required of STRs and Malibu was collecting ToT
G. In 2009 Malibu MMC formally included it and has collected ToT under it
H. According to the City’s data, less than 6% of properties were advertised for STR
– this is well in line with the General Plan which indicates 43.7% housing types
that are renter related in Table 7‐5 – The internet certainly has made STR
information more readily available to the public but there is not proliferation of
non‐conformity to MMC nor a deviation from the General Plan as short term,
vacation, seasonal, recreational and occasional use rentals have long been done
in Malibu.
I.

The General Plan and City Council Policy is to protect private property rights and
ensure such right is the prime consideration in matters – this ordinance is a
1
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move to restrict and remove private property rights of conforming residents
which is not acceptable
J.

In addition, property rights must be the same for both primary and non‐primary
residents, not discriminate against non‐primary residents, and not give primary
residents more rights (such as to allow primary residents more citations to act
worse than non‐primary residents). This is supported in the General Plan
Existing Conditions (1.2.1). “Most residents live in the community all year and
others visit seasonally or whenever they can leave the urban area.” All residents
are equal and free to use their private property in a conforming and lawful
manner, the City has Code Enforcement tools, and residents should retain their
inherent rights that have been in place for decades.

2. Adopting a regulatory system similar to Santa Monica is a reaction to follow a perceived legal
path but is an incorrect application of the intent and drivers for Santa Monica action
A. Santa Monica never allowed STRs prior to their Ordinance
B. The action for the Ordinance was driven to regain control of housing stock as
owners abused the approval they were granted to build housing stock intended
for long term use only to illegally use it for STR
C. The action for ordinance was driven by the intensification of a non‐conforming
issue which was illegal STRs across Santa Monica
D. Santa Monica Ordinance grants greater private property rights to owners as
STRs are now legal when they were illegal before the ordinance
E. NONE of these items are applicable in Malibu so the basis to adopt it is mis‐
founded at the least and an attempt to keep a ban alive at the worst
F. Restricting and limiting existing rights is not consistent with City Values or Plan –
this action is not justified and would be punitive to lawful and respectful
residents – and not in the spirit of Ex Post Facto protection intent inherent in
State and Federal law
3. Proceeding with the Ordinance on the ZTA is premature
A. In prior correspondence, the California Coastal Commission
made it clear that regulation in the coastal zone must occur
within the context of the Local Coastal Program and/or be
authorized pursuant to a coastal development permit.
B. Proceeding strategically with the ZTA to circumvent the intent is
not good faith – the ZTA and LCPA must go together
C. The General Plan did consider renters as both short and long
term as “long term” is specifically mentioned in the Dwelling
Unit definition. Therefore limiting STRs specifically would be a
change of use within text and the intent of the Plan.
D. The ZTA should not be used as a vehicle to set precedent to
reduce or strip private property rights.
E. We knew last December that proceeding without the LCPA was
wrong. Pushing this forward without the LCPA will create a
negative environment and is not the right thing to do. When the
LCPA does not proceed or the CCC rejects it we will have
knowingly created the “grey” so many complain about. Such an
approach is not consistent with City Policy and must not be
done.
2

F. Passing a non‐conforming ordinance that falsely restricts owner
rights is likely to open the City of Malibu up to civil suits for
damages related to such items as, but not inclusive of, lost
income and recovery of costs. The exposure is over 8x the ToT
amount. Let’s not unnecessarily subject the City to this risk and
be as responsible as possible with the City Budget going
forward. The next two years at a minimum are going to be a
challenge for us all.
4. City Finances & Benefits
A. ToT down to $2.4M last year and projected $1.3M this year
B. Seems the Woolsey Fire attributed to 50% reduction in STR and the Pandemic
another 50% reduction
C. Malibu has done a lot of good and will do a lot of good with the tax revenue –
with Woolsey Fire hangover and the Pandemic impacts possible over the next 1‐
2 years now is not the time to further restrict this revenue, hurt local business
even more, or restrict access to the coast for visitors.
D. STRs are legal, Owners are overwhelmingly good neighbors and good stewards
of the neighborhoods, STRs are good for local business in addition to ToT, and
help achieve both City and Coastal Commission commitments for public access
(General Plan and LCP).
E. I hear the concern and thoughts of people regarding the Neighborhoods. Our
neighborhoods as depicted in the General Plan are doing well and consistent
with the General Plan. The arguments made against STRs could equally be
applied to home ownership like joining a Country Club or New York City Building
Board reviewing and approving who can buy in. Surely as a City we are not
moving toward this philosophy as Owners that rent are integral to the history of
Malibu and it’s General Plan. A bad neighbor can just be a bad neighbor.
Residents need to find a way to work together and not make it a City issue to
strip property rights. We should not be recommending legislation additions for
items conforming to the General Plan, MMC, and existing LCP.
F. Let’s not be the City that tries to take away private property rights and invades
privacy with an unnecessary permit system as we already have a registration
system and allowed it to be put in place as a reasonable action on this subject.
We might just regret momentum along either the reduction of rights or
reduction in privacy in regard to setting precedent in the City and the Region.
Keep in mind those “Companies” people complain about are probably LLCs
created for both privacy reasons and an overly litigious society. In other words,
our actions lead to a reaction that may not be better.
Let’s not proceed with the ordinances and get the results we want by
emphasizing and using the tools we currently have instead of implementing new
and additional regulation that are rooted in unnecessarily, unfairly, and
improperly trying to maneuver to a ban of STRs and force us to spend even
more time, energy and money on this issue.
Please do not proceed with the ordinance on the agenda tonight.
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Respectfully,
Dean Wenner

4

8/11/2020

Mail - City Council - Outlook

ENFORCEMENT Re: Short Term Rental Ordinance City Council Meeting Aug10
Dean Wenner <Dean.Wenner@rig-rds.com>
Mon 8/10/2020 10:42 PM
To: City Council <citycouncil@malibucity.org>; Mikke Pierson <mpierson@malibucity.org>; Skylar Peak
<speak@malibucity.org>; Karen Farrer <kfarrer@malibucity.org>; Rick Mullen <rmullen@malibucity.org>; Jefferson Wagner
<jwagner@malibucity.org>; Bonnie Blue <bblue@malibucity.org>; Heather Glaser <hglaser@malibucity.org>
Cc:

With all due respect, along the lines of getting relief immediately, Within 4 days of my finding the
code enforcement long to identify Paseo Hidalgo property and making a point of it I got Mr Choi to
act in record time!
We have the tools. Anyone with a complaint simply needs to complete the city form to document the
issue. Documenting it creates the accountability measure needed. Otherwise people don’t act.
We got a result tonight. Small victory but it sounds like more than we’ve made happen in a long time.
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Do this tonight and we’ll get more results quickly.
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Regards,
Dean
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On Aug 10, 2020, at 6:39 PM, Dean Wenner

wrote:

Hello,
Thank you for the opportunity to submit comments and to speak at the mee ng
I appreciate the desire to do more and reach a compromise on the subject of short term rentals
(STRs).
I am against the Ordinance for the following reasons (in addi on to prior submi als to the City
Council and the Planning Commi ee)
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1 Addi onal regula on is unwarranted and since it is rooted in an eﬀort to ban
STRs we should not take a step in that direc on as the intent of those behind
it is unreasonable
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A. STRs have been legal in Malibu for decades
B. MMC addresses code ma ers and there are systems and
tools in place to conduct code enforcement – like a business
we need to act on documented incidents and not just
hearsay and commentary
C 3 of 525 code enforcement issues are Noise or Nuisance
sta s cally insigniﬁcant and not a prolifera on of nonconformance
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D No change to the enforcement system is recommended
which means it is working – City Council Policy #4 requires
the City to follow its own codes and regula ons I’m
perceiving residents want enforcement to change things that
are legal that’s a problem in itself and not jus ﬁca on for
change – let’s not promote or enable false or inaccurate
epor ng
E. As further evidence that the drive for change is rooted in
opinion, paranoia and what-ifs versus real problems – the
only 2 formal open complaints in Code Enforcement in the
ast 10 years are for one property at 3833 Paseo Hidalgo
Street – this is a localized and speciﬁc issue, not prolifera on
of non-conformance
F Prior to 2009, ToT was required of STRs and Malibu was
collec ng ToT
G. n 2009 Malibu MMC formally included it and has collected
oT under it
H. According to the City’s data, less than 6% of proper es were
adver sed for STR – this is well in line with the General Plan
which indicates 43.7% housing types that are renter related
n Table 7-5 – The internet certainly has made STR
nforma on more readily available to the public but there is
not prolifera on of non-conformity to MMC nor a devia on
from the General Plan as short term, vaca on, seasonal,
recrea onal and occasional use rentals have long been done
n Malibu.
I The General Plan and City Council Policy is to protect private
property rights and ensure such right is the prime
considera on in ma ers – this ordinance is a move to restrict
and remove private property rights of conforming residents
which is not acceptable
J n addi on, property rights must be the same for both
primary and non primary residents, not discriminate against
non-primary residents, and not give primary residents more
ights (such as to allow primary residents more cita ons to
act worse than non-primary residents). This is supported in
the General Plan Exis ng Condi ons (1 2 1) “Most residents
ive in the community all year and others visit seasonally or
whenever they can leave the urban area ” All residents are
equal and free to use their private property in a conforming
and lawful manner, the City has Code Enforcement tools, and
residents should retain their inherent rights that have been in
place for decades
2. Adop ng a regulatory system similar to Santa Monica is a reac on to follow a
perceived legal path but is an incorrect applica on of the intent and drivers
for Santa Monica ac on
A. Santa Monica never allowed STRs prior to their Ordinance
B The ac on for the Ordinance was driven to regain control of
housing stock as owners abused the approval they were
granted to build housing stock intended for long term use
only to illegally use it for STR
https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQAHAAXy00oE68pAJW76HKRJ…
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C he ac on for ordinance was driven by the intensiﬁca on of
a non-conforming issue which was illegal STRs across Santa
Monica
D. Santa Monica Ordinance grants greater private property
rights to owners as STRs are now legal when they were illegal
before the ordinance
E. NONE of these items are applicable in Malibu so the basis to
adopt it is mis-founded at the least and an a empt to keep a
ban alive at the worst
F Restric ng and limi ng exis ng rights is not consistent with
City Values or Plan this ac on is not jus ﬁed and would be
puni ve to lawful and respec ul residents – and not in the
spirit of Ex Post Facto protec on intent inherent in State and
Federal law
3. Proceeding with the Ordinance on the ZTA is premature
A. n prior correspondence, the California
Coastal Commission made it clear that
regula on in the coastal zone must occur
within the context of the Local Coastal
Program and/or be authorized pursuant to a
coastal development permit.
B Proceeding strategically with the ZTA to
circumvent the intent is not good faith the
ZTA and LCPA must go together
C The General Plan did consider renters as
both short and long term as “long term” is
speciﬁcally men oned in the Dwelling Unit
deﬁni on. Therefore limi ng STRs speciﬁcally
would be a change of use within text and the
ntent of the Plan.
D. The ZTA should not be used as a vehicle to
set precedent to reduce or strip private
property rights.
E. We knew last December that proceeding
without the LCPA was wrong Pushing this
forward without the LCPA will create a
ega ve environment and is not the right
thing to do. When the LCPA does not
proceed or the CCC rejects it we will have
nowingly created the “grey” so many
complain about Such an approach is not
consistent with City Policy and must not be
done
F Passing a non-conforming ordinance that
falsely restricts owner rights is likely to open
the City of Malibu up to civil suits for
damages related to such items as, but not
nclusive of, lost income and recovery of
costs. The exposure is over 8x the ToT
amount. Let’s not unnecessarily subject the
https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQAHAAXy00oE68pAJW76HKRJ…

3/5

8/11/2020

Mail - City Council - Outlook

City to this risk and be as responsible as
possible with the City Budget going forward.
he next two years at a minimum are going
to be a challenge for us all.
4. City Finances & Beneﬁts
A. ToT down to $2.4M last year and projected $1.3M this year
B Seems the Woolsey Fire a ributed to 50% reduc on in STR
and the Pandemic another 50% reduc on
C Malibu has done a lot of good and will do a lot of good with
the tax revenue – with Woolsey Fire hangover and the
Pandemic impacts possible over the next 1-2 years now is not
the me to further restrict this revenue, hurt local business
even more, or restrict access to the coast for visitors.
D. STRs are legal, Owners are overwhelmingly good neighbors
and good stewards of the neighborhoods, STRs are good for
ocal business in addi on to ToT, and help achieve both City
and Coastal Commission commitments for public access
General Plan and LCP).
E hear the concern and thoughts of people regarding the
Neighborhoods. Our neighborhoods as depicted in the
General Plan are doing well and consistent with the General
Plan. The arguments made against STRs could equally be
applied to home ownership like joining a Country Club or
New York City Building Board reviewing and approving who
can buy in Surely as a City we are not moving toward this
philosophy as Owners that rent are integral to the history of
Malibu and it’s General Plan A bad neighbor can just be a
bad neighbor. Residents need to ﬁnd a way to work together
and not make it a City issue to strip property rights We
should not be recommending legisla on addi ons for items
conforming to the General Plan, MMC, and exis ng LCP
F Let’s not be the City that tries to take away private property
rights and invades privacy with an unnecessary permit
system as we already have a registra on system and allowed
t to be put in place as a reasonable ac on on this subject.
We might just regret momentum along either the reduc on
of rights or reduc on in privacy in regard to se ng precedent
n the City and the Region. Keep in mind those “Companies”
people complain about are probably LLCs created for both
privacy reasons and an overly li gious society. In other
words, our ac ons lead to a reac on that may not be be er.
et’s not proceed with the ordinances and get the results
we want by emphasizing and using the tools we currently
have instead of implemen ng new and addi onal
regula on that are rooted in unnecessarily, unfairly, and
mproperly trying to maneuver to a ban of STRs and force us
to spend even more me, energy and money on this issue.
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Please do not proceed with the ordinance on the agenda
tonight.

Respec ully,
Dean Wenner
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STR@malibucity.org or by phone at 310-456-2489, ext. 308. After hours calls should go to the Lost Hills Sheriff – 310-4566652. <
----------------------- Original Message ----------------------From: Kathleen Stecko <kstecko@malibucity.org>
To:
Date: Mon, 3 Aug 2020 22:49:51 +0000
Subject: City Council August 10, 2020 Regular Meeting Agenda - Short-Term Rentals

The Malibu City Council will hold a virtual meeting to consider a short-term rental ordinance on
Monday, August 10, 2020 at 6:30 PM
Link to Meeting Agenda
REGULATION OF SHORT‐TERM RENTALS
City Council virtual meeting on Monday, August 10, 2020.
Concurrently with the amendments discussed below, on Monday June 22, 2020, Council directed staff to bring back an
update of ZTA No. 17‐002 which had been presented to Council in December 3, 2019, and would put in place a short‐
term rental permitting system and new regulations to address nuisance issues and impacts on neighborhoods and also
attach significant penalties to violations. ZTA No. 17‐002, which was previously presented to the Planning Commission,
is scheduled to be heard by the Council on August 10, 2020. The LCP amendment and ZTA discussed below, if adopted
by the Council and certified by the California Coastal Commission, would supersede ZTA No. 17‐002 (if ZTA 17‐002 is
approved by the City Council). For more information see the attached City Council public hearing notice and visit the
project webpage at malibucity.org/str.
Note: This meeting will be a virtual meeting. Visit malibucity.org/virtualmeeting for details on how to participate and
watch the meeting. You may submit comments to the Planning Commission by emailing CityCouncil@malibucity.org.
ALSO:
The Planning Commission held a special virtual meeting on Wednesday, July 29, 2020 to consider the Council’s
December 3, 2019 direction to closely follow the home‐sharing ordinance implemented by the City of Santa Monica to
regulate short‐term rental of residential property for 30 days or less. The ordinance involves a zoning text amendment
(ZTA) to the Malibu Municipal Code and a Local Coastal Program (LCP) amendment that must be certified by the
California Coastal Commission before taking effect. For more information (including the draft ordinance and agenda
report to be published in the coming weeks), visit the project webpage at malibucity.org/str. The Planning Commission’s
recommendation and the updated amendments will be scheduled for the City Council’s consideration in September.
COMPLAINTS
For complaints or concerns regarding short‐term rentals, contact the STR Code Enforcement hotline via
email at STR@malibucity.org or by phone at 310‐456‐2489, ext. 308. After hours calls should go to the
Lost Hills Sheriff – 310‐456‐6652.
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City of Malibu
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8/10/2020
Meeting Date_________________________

From:
4C
Agenda Item #________________________
Sent: Monday, August 10, 2020 3:35 PM
To: Mikke Pierson <mpierson@malibucity.org>; Skylar Peak <speak@malibucity.org>; Karen Farrer
<kfarrer@malibucity.org>; Rick Mullen <rmullen@malibucity.org>; Jefferson Wagner <jwagner@malibucity.org>; Bonnie
Blue <bblue@malibucity.org>
Subject: Short term rental proposal ‐ proposed amendments
I write to request that you please give serious consideration to modifications to the current short term rental proposals
so that you do not destroy local small businesses and reduce tax revenue by over‐regulation. I understand there is a
legitimate concern about noise and parties, but your current proposal goes beyond that in ways that will harm local
residents, local businesses, and city tax revenue, without any benefit.
Specifically, the concerns I wish to raise ‐
+ The requirement for on‐site supervision makes sense for condos (which I know from past hearings is where most of
the noise and party objections come from). My wife and I bought a house on the beach in Big Rock which she is renting
out on Airbnb and Vebo and which hope to be able to afford to retire to at some point (but for the moment can't
otherwise afford to simply hold onto). Our residence is a couple of miles away on Rambla Pacifico ‐ about a 10 minute
drive away and my wife is immediately available 24/7. The requirement for permitting with the caveat that a permit be
suspended upon 2 or 3 verified complaints should fully address your concern without putting people like my wife out of
business. The added requirement for on‐site residence should be limited to multi‐unit properties where almost all of the
noise and party problems originate from. For a single family house it is not realistic ‐ and not fair for those of us who are
local residents. Where, as here, we live essentially down the street and my wife is incredibly responsive, the
requirement for on‐premises living is unfair. She is available by email, text and phone 24 hours a day and a 10 minute
drive away from the house. 24/7 availability, not physical on‐site presence, should be sufficient.
+ the ability to grant a "heckler's veto" to neighbors is unfair because it gives an unfair advantage to people who want to
be vindictive. This is especially concerning for us because my wife is Black and has experienced racial discrimination.
Malibu is a lovely community, but it is not very diverse. By all means provide input from neighbors if there is a problem.
But don't give neighbors an absolute veto, which is unfair and likely to result in discrimination.
+ a grandfather clause. We bought the house in reliance on Malibu laws as they were in place at the time of our
purchase. If you won't agree to the proposed changes for on‐premises supervision of single family homes or removal of
a heckler's veto, I ask that you please grandfather in those of us who have been lawfully permitted by the city to date.
My wife is a superhost on airbnb and from day 1 has prohibited parties or large groups in our home. She is frankly
concerned about her reputation and maintaining her status as a super host. The system for permitting alone should be
sufficient to protect neighbors from those people who abuse the privilege of having a city permit. That is not us and we
should not be forced to sell our house ‐ especially during a Pandemic ‐ by permanent or temporary regulations that
would make it impossible for us to pay for the mortgage, insurance and other charges.
Thank you for your consideration,
Ian Ballon and Masifa Meme Ballon
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Malibu
If you are not an intended recipient of confidential and privileged information in this email, please delete it, notify us
immediately at postmaster@gtlaw.com, and do not use or disseminate the information.
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Correspondence re: City Council Agenda Item 4.C. - Zoning Text Amendment No. 17002 (STVR)
E C E I V
Justin Block <justin@blocklaw.net>
Mon 8/10/2020 10:48 AM
To: City Council <citycouncil@malibucity.org>
Cc: Patricia Salazar <psalazar@malibucity.org>; Kelsey Pettijohn <kpettijohn@malibucity.org>
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CITY CLERKS OFFICE
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Kelsey & Patricia: Please ﬁnd a correspondence below to be included in the Administra ve Record regarding the
Council’s considera on of the above referenced ma er this evening. Can you also kindly conﬁrm receipt. Thank
you.
FILED
_________________________________
Mayor Pierson and Honorable Members of the City Council:

City of Malibu
Office of the City Clerk

8/10/20
Meeting Date_________________________
4C
Agenda Item #________________________

Please be advised that this oﬃce represents RNR Proper es LLC and Calbest Investments, the owner of the
property located at 22816 Paciﬁc Coast Highway which contains a six (6) unit mul -family building where three
(3) of the units have been registered with the City and historically been rented on a short-term basis.
Short-term vaca on rentals (“STVR”) are prevalent in California beach communi es, including Malibu and predate
the City’s incorpora on in 1991. The Coastal Commission was created pursuant to the California Coastal Act of
1976 (“Coastal Act”). Its purpose is to promote and preserve public access to coastal resources and to balance
the interests of private property owners and the public interest in coastal resources. The Coastal Act requires that
any person who seeks to undertake “development” in the coastal zone to seek a Coastal Development Permit
(“CDP”). “Development is broadly deﬁned in the Coastal Act to include “the change in density or intensity of use
of land”. As such, any regula on on STVR must be processed as a Local Coastal Program (“LCP”) amendment.
STVRs in the coastal zone represent a visitor-serving use and support coastal recrea onal opportuni es. Per nent
Coastal Act Sec ons rela ng to STVRs are the following:
Sec on 30213 states: Lower cost visitor and recrea onal facili es shall be protected, encouraged, and,
where feasible, provided. Developments providing public recrea onal opportuni es are preferred.
Sec on 30222 states: The use of private lands suitable for visitor-serving commercial recrea onal
facili es designed to enhance pubic opportuni es for coastal recrea on shall have priority over private
residen al, general industrial, or general commercial development, but not over agriculture or coastaldependent industry.
The City’s LCP was cer ﬁed in September 2002 to implement the provisions and policies of the Coastal Act at the
local level. Chapter 1, Sec on D, of the City’s Land Use Plan sets forth the General Goals and Objec ves of the
City’s LCP such as the following:
Subsec on (c ) states “[m]aximize public access to and along the coast and maximize public recrea onal
opportuni es in the coastal zone consistent with sound resources conserva on principles and
cons tu onally protected rights of private property owners.”
STVR are overnight accommoda ons in private residen al zoned proper es, rented on short-term basis
which are o en more aﬀordable and oﬀer greater ﬂexibility than tradi onal visitor accommoda ons like hotels,
motels or bed-and-breakfasts. They frequently provide ameni es that tradi onal accommoda ons lack, including
kitchens, family rooms and outdoor space. More importantly, STVRs oﬀer travelers of all types addi onal
opportuni es to visit and enjoy the City of Malibu. Malibu, unlike the City of Santa Monica which the Zone Text
8/10/20
PL
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Agenda File
https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQANgDLU4faEtCpc7vqdLHzHs…

1/2

8/10/2020

Mail - City Council - Outlook

Amendment (“ZTA”) was based, does not have many tradi onal visitor accommoda on op ons, as rooms are
sparse, so any regula on limi ng legally, pre-exis ng visitor-serving accommoda ons is in direct contrast with
Coastal Act Sec on 30213 which states such lower cost visitor and recrea onal facili es shall be “protected” and
“encouraged”.
Our client has reviewed a correspondence submi ed to the record by Airbnb’s Policy Manager John Choi,
dated August 7, 2020, and supports their recommenda ons. Our client respec ully requests that the ZTA be
revised to (1) allow exis ng, lawful, short-term rentals in non-primary residences that have operated without past
incident to con nue oﬀering short-term rentals year-round; and (2) permit new, non-primary residences to oﬀer
year-round short-term rentals and allow addi onal units in mul family buildings to be oﬀered as short-term
rentals on the seaward side of Paciﬁc Coast Highway in the heart of the City’s tourist core.
It is respec ully requested that this correspondence be made part of the Administra ve Record regarding
the Council’s considera on of this ma er.
Thank you.
Respec ully submi ed,
Jus n Block
Justin Michael Block, Esq.
LAW OFFICES OF BLOCK & BLOCK, APC
1880 Century Park East, Suite 415
Los Angeles, California 90067
T: (310) 552-3336
F: (310) 552-1850
E: justin@blocklaw.net
W: www.blocklaw.net
BRE Broker Lic. # 01932916

https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQANgDLU4faEtCpc7vqdLHzHs…

2/2

Kelsey Pettijohn
Subject:

City Council August 10, 2020 Regular Meeting Agenda - Short-Term Rentals

FILED
City of Malibu
Office of the City Clerk

8/10/20
Meeting Date_________________________
4C
Agenda Item #________________________

R

From: Jeff SeaBreeze [mailto:jeff@seabreezecorp.com]
Sent: Monday, August 3, 2020 4:42 PM
To: Kathleen Stecko
Subject: Re: City Council August 10, 2020 Regular Meeting Agenda ‐ Short‐Term Rentals

E C E I V E
Aug 03 2020

D

CITY CLERKS OFFICE
CITY OF MALIBU

Thank you Kathleen for sending this over. Can you please include the
following comments for public record and pass along to the City Council
members?
In the Summary of the Proposed Ordinance Section, it states that the
Non-Primary Residences will only be able to rent from April 1 - Sept 30th.
This would eliminate half of the yearly rents for 90% of the vacation
rentals in Malibu since 90% of the rentals are not the Owners primary
residence, thus eliminating 45% of the existing short term rental stays.
This would be a significant change in the intensity of the use of STR's in
Malibu and therefore require California Coastal Commission study and
review and ultimately their approval or denial.
Second, in the California Coastal Commission Section it states that the
Coastal Commission sent a letter, and that the letter says “Commission
staff views the City’s proposed amendment as a supportable effort to
provide for some regulatory controls and management provisions for
short-term rentals” (Attachment 2)." What it fails to mention is that in the
Letter from the Coastal Commission they do not specify that limiting NonPrimary Residences to only half the year is something they would
approve. They do specify several other items from the proposed ordinance,
but they specifically left that item out.
1
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The second major problem with passing this ordinance outside of an LCP
Amendment is that in the California Coastal Commission letter
(Attachment 2) the Coastal Commission specifically instructs the Malibu
City Council that vacation rental regulations in the Coastal Zone must
occur within the context of the City's LCP. Specifically their statement
says "However, we believe that vacation rental regulations in the coastal
zone must occur within the context of the City’s LCP. We encourage the
City to submit an LCP amendment to the Commission that includes
policies and provisions that reflects the subject MMC amendment
regarding short-term rentals. We are happy to coordinate with City Staff
and provide comments on specific LCP amendment language once it is
developed"
Therefore, City Staff should be recommending to the City Council that
any and all changes to vacation rental regulations in the Coastal Zone
occur within the context of the City's LCP and more importantly should
not be allowed to go into effect until it has been reviewed and officially
approved by the California Coastal Commission and adopted as a part of
the LCP. Adopting regulations prior to the California Coastal Commission
approval will open the City Council up to litigation on any attempted
enforcement of rules that are not approved and a part of the LCP.
I recommend that the Council submit any changes to the STR ordinance as
a LCP Amendment and refrain from enacting rule changes until they have
been studied, and approved by the proper legal entity.
Thank you,
JEFFBOSSON
NEWBUSINESSDEVELOPMENT
c: 949-216-8566
v: CLICK

HERE TO VIEW SEABREEZE VIDEO
Beach, CA 92663

a:2523 W Coast Hwy, Newport
s: www.seabreezevacationrentals.com

.

.

On Mon, Aug 3, 2020 at 3:50 PM Kathleen Stecko <kstecko@malibucity.org> wrote:
2

The Malibu City Council will hold a virtual meeting to consider a short-term rental ordinance on
Monday, August 10, 2020 at 6:30 PM

Link to Meeting Agenda

REGULATION OF SHORT‐TERM RENTALS
City Council virtual meeting on Monday, August 10, 2020.
Concurrently with the amendments discussed below, on Monday June 22, 2020, Council directed staff to bring back an
update of ZTA No. 17‐002 which had been presented to Council in December 3, 2019, and would put in place a short‐
term rental permitting system and new regulations to address nuisance issues and impacts on neighborhoods and also
attach significant penalties to violations. ZTA No. 17‐002, which was previously presented to the Planning Commission,
is scheduled to be heard by the Council on August 10, 2020. The LCP amendment and ZTA discussed below, if adopted
by the Council and certified by the California Coastal Commission, would supersede ZTA No. 17‐002 (if ZTA 17‐002 is
approved by the City Council). For more information see the attached City Council public hearing notice and visit the
project webpage at malibucity.org/str.
Note: This meeting will be a virtual meeting. Visit malibucity.org/virtualmeeting for details on how to participate and
watch the meeting. You may submit comments to the Planning Commission by emailing CityCouncil@malibucity.org.
ALSO:

The Planning Commission held a special virtual meeting on Wednesday, July 29, 2020 to consider the
Council’s December 3, 2019 direction to closely follow the home-sharing ordinance implemented by the City
of Santa Monica to regulate short-term rental of residential property for 30 days or less. The ordinance
involves a zoning text amendment (ZTA) to the Malibu Municipal Code and a Local Coastal Program (LCP)
amendment that must be certified by the California Coastal Commission before taking effect. For more
information (including the draft ordinance and agenda report to be published in the coming weeks), visit the
project webpage at malibucity.org/str. The Planning Commission’s recommendation and the updated
amendments will be scheduled for the City Council’s consideration in September.

COMPLAINTS
For complaints or concerns regarding short‐term rentals, contact the STR Code Enforcement hotline via
email at STR@malibucity.org or by phone at 310‐456‐2489, ext. 308. After hours calls should go to the
Lost Hills Sheriff – 310‐456‐6652.
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From: John Choi <john.choi@airbnb.com>
Date: August 7, 2020 at 6:37:56 PM PDT
To: Karen Farrer <kfarrer@malibucity.org>, Mikke Pierson <mpierson@malibucity.org>, Rick Mullen
<rmullen@malibucity.org>, Skylar Peak <speak@malibucity.org>, Jefferson Wagner <jwagner@malibucity.org>
Cc: Reva Feldman <rfeldman@malibucity.org>, Trevor Rusin <trevor.rusin@bbklaw.com>
Subject: Airbnb Comment on Agenda Item 4C: Interim STR Ordinance

The link ed image cannot be display ed. The file may hav e been mov ed,
renamed, or deleted. Verify that the link points to the correct file and location.

Compiled Documents - FINAL.pdf

Please find attached the following items for Item 4C on the Monday, Aug 10th City Council Agenda:
1.
2.
3.
4.

Comment Letter on proposed interim STR ordinance
Exhibit A ‐ redline ordinance draft suggestions
Exhibit B ‐ Legal Analysis
Compiled Documents ‐ link to Attachment to Exhibit B
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Office of the City Clerk

4C
Meeting Date_________________________

‐‐

8/10/2020
Agenda Item #________________________

John Choi
Public Policy
Los Angeles
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August 7, 2020
Malibu City Council
c/o: Heather Glaser, City Clerk
23825 Stuart Ranch Road
Malibu, CA 90265
email: hglaser@malibucity.org
Re: August 10, 2020 Meeting – Agenda Item 4.C: Zoning Text Amendment No. 17-002
(Short-Term Rental Ordinance)
Dear Mayor Pierson and Honorable Members of the City Council:
On behalf of Airbnb, thank you for the opportunity to provide comments on the
proposed “STR Ordinance” that the Council will consider at its August 10, 2020 meeting.
Since our founding in 2008, Airbnb has worked closely with cities around the world as they
have developed and implemented short-term rentals policies and regulations, and we
commend the City for its careful consideration of these issues over the last several years.
We are, however, extremely concerned with the new seasonal prohibitions on short-term
rentals in non-primary residences in the proposed STR Ordinance. As we detail in this letter,
because the majority of single-family homes offered as short-term rentals in Malibu are likely
secondary residences, the proposed STR Ordinance will impose new, significant restrictions on
the availability of overnight accommodations in the City. In a City with fewer than 120 hotel
and motel rooms, these restrictions would run afoul of the City’s Local Coastal Program (LCP)
and the California Coastal Act. We also have meaningfully reviewed the proposed permitting
requirements and seasonal prohibitions and estimate they may result in up to a 50% decrease
(greater than $1 million annually) in transient occupancy tax (TOT) revenues going forward and
have adverse impacts on our hosts and the local economy.
Airbnb has carefully analyzed the proposed STR Ordinance and applicable law, and we
believe the City can ensure consistency with its LCP and the Coastal Act, while mitigating
against revenue decline and economic harm, by adding two new permit categories to: (1) allow
existing, lawful, short-term rentals in non-primary residences that have operated without past
incident to continue offering short-term rentals year-round; and (2) permit new, non-primary
residences to offer year-round short-term rentals and allow additional units in multifamily
buildings to be offered as short-term rentals on the seaward side of Pacific Coast Highway in the
heart of the City’s tourist core. We respectfully request the Council amend the proposed STR
Ordinance to include these additional permit categories and submit the revised ordinance to the
California Coastal Commission for approval.

The STR Ordinance Requires Approval by the California Coastal Commission
In a December 2016 letter to Coastal Planning/Community Development Directors,
then-Coastal Commission Chair Steve Kinsey explained that the Coastal Commission “strongly
encourage[s] your community to pursue vacation rental regulation through your LCP.”1 In
September 2018, Coastal staff informed the City itself that “vacation rental regulations in the
coastal zone must occur within the context of the City’s LCP,” and encouraged “the City to
submit an LCP amendment to the Commission.”2 As summarized below and detailed in the
attached “Legal Analysis of the City of Malibu’s Proposed Short-Term Rental Ordinance
(Ordinance No. 468),” the law supports the Coastal Commission’s position.
The Coastal Act creates a system to regulate “development” in the Coastal Zone. Courts
have interpreted “development” under the Coastal Act broadly, and the California Court of
Appeal held in a 2018 published decision that a change in the availability of short-term rentals
constituted “development” under the Coastal Act.3 Recent superior court cases have concluded
the regulation of short-term rentals in jurisdictions with certified LCPs must be undertaken in the
context of the jurisdictions’ LCPs and receive Coastal Commission approval.4 A 2019 Ventura
County Superior Court case, Kracke v. City of Santa Barbara, is particularly instructive. In
2015, the Santa Barbara City Council interpreted its existing zoning ordinance to prohibit shortterm rentals in residential areas. The Council instructed city staff to “aggressively identify and
prosecute” owners who failed to comply with the city’s new interpretation. The superior court
determined the policy choice to shift from tolerating short-term rentals to aggressively enforcing
against them was sufficient to find development under the Coastal Act.5 The case is currently on
appeal. The Coastal Commission filed an amicus brief in the Kracke appeal6 stating clearly:
“[W]hen an LCP is silent about the regulation of a high-priority coastal land use such as [shortterm rentals], the Coastal Act does not allow local jurisdictions to enact new policies to regulate
or ban such uses without going through the [LCP] amendment process.”7
1

Letter from Steve Kinsey to Coastal Planning/Community Development Directors (December 6, 2016).
Letter from Denise Venegas to Bonnie Blue, Malibu Planning Director (September 20, 2018).
3
Greenfield v. Mandalay Shores Community. Assn. (2018) 21 Cal.App.5th 896, 901.
4
Kracke v. City of Santa Barbara (Super. Ct. Ventura County, March 8, 2019, No. 56-2016-00490376-CU-WMVTA) and Keen v. City of Manhattan Beach (Super. Ct. L.A. County, June 25, 2020, No. 19STCP02984).
5
Statement of Decision at p. 20, Kracke v. City of Santa Barbara (Super. Ct. Ventura County, March 8, 2019, No.
56-2016-00490376-CU-WM-VTA).
6
See Amicus Curiae Brief of the California Coastal Commission (“Coastal Commission Amicus Brief”), Kracke v.
City of Santa Barbara (Ct.App., May 21, 2020, No. B300528).
7
Coastal Commission Amicus Brief, supra, at p. 17. At the July 29, 2020, Malibu Planning Commission meeting,
certain Commissioners suggested the regulation of short-term rentals in the City does not require Coastal
Commission approval, making reference to a court case involving Santa Monica’s “home-sharing” ordinance. We
believe the Commissioners may have been referencing certain Los Angeles Superior Court decisions in Hayek v.
City of Santa Monica. In addition to being superior court cases without binding or precedential effect, as detailed in
the attached White Paper, the Hayek cases are distinguishable. Importantly, Santa Monica never allowed short-term
rentals under its zoning code. In contrast, Malibu has historically permitted short-term rentals, and the proposed
STR Ordinance’s seasonal prohibitions would significantly decrease Coastal access to single-family homes in the
City. The Court of Appeal in Greenfield and superior court judges in Kracke and Keen have all determined
decreases in availability of short-term rentals constitutes development, requiring approval by the Coastal
Commission.
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Given the clear direction from the Coastal Commission and recent developments in
courts around the state analyzing the regulation of short-term rentals in jurisdictions with
certified LCPs, it is concerning staff is not proposing to submit the new short-term restrictions
and prohibitions to the Coastal Commission for approval. The staff report asserts “[t]he
proposed ordinance does not change the uses currently allowed in the City, and instead, imposes
regulations to address nuisance issues and impacts on neighborhoods.” This is simply not
accurate. As City staff has confirmed on numerous occasions, short-term rental of single-family
residences is currently permitted in the City.8 There are no existing restrictions on who may
offer single-family residences for short-term rental, or the time period that such residences
can be offered. In contrast, the proposed STR Ordinance would prohibit short-term rentals in all
non-primary residences for six months out of the year.
Based on our review of active listings on the Airbnb platform in Malibu, 90% of them are
whole home listings. Prohibiting short-term rentals October to March in non-primary residences
therefore is estimated to result in a significant reduction of annual single-family home STR
offerings in the City during those months. This decrease in the availability of short-term rentals
would substantially change the intensity of a currently permitted land use and require approval
by the Coastal Commission.9
The Proposed STR Ordinance Conflicts with the LCP and Coastal Act
As discussed above, the STR Ordinance will effectively eliminate a significant
percentage of the annually available short-term rental accommodations in the City. Given
the extremely limited availability of traditional overnight accommodations in the City,
elimination of existing overnight accommodations directly conflicts with LCP and Coastal
Act policies calling for the protection of existing visitor-serving and recreation facilities in
the City. The LCP and Coastal Act also directs the City to encourage new facilities. By
imposing restrictions on the year-round offering of single-family homes, and restricting
multifamily buildings to offering two units for short-term rentals, the proposed STR
Ordinance establishes strong disincentives for the establishment of any new short-term
rentals in the City. This is particularly problematic for future coastal access in a community
where no new hotels or motels have been constructed since the City’s incorporation in 1991.
The Proposed STR Ordinance Will Result in Meaningful TOT Revenue Declines
In addition to unduly restricting access to the Malibu coast in violation of LCP and
Coastal Act policies, the restrictions and prohibitions in the proposed STR Ordinance will
also have a meaningful impact on the City’s revenue. The staff report indicates “Ordinance
No. 468 is anticipated to reduce the TOT collected from short-term residential rentals, but
the extent of this decrease cannot be determined at this time.” We have undertaken a
meaningful review of the potential revenue impacts of the proposed STR Ordinance, and
estimate the City will lose 50% of its TOT revenue (over a $1 million per year) under the
STR Ordinance as proposed.

8
9

Council Agenda Report, Item 4.A: Short Term Rental Ordinance, July 9, 2018 City Council Meeting.
Greenfield, supra, 21 Cal.App.5th at p. 901.
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Suggested Amendments to the Proposed STR Ordinance
Airbnb encourages a balanced approach to the regulation of short-term rentals, and
supports the proposed STR Ordinance’s requirement for a 24-hour contact, the establishment of
maximum occupancy rates, parking restrictions, and conditions for permit revocation. We also
believe that with the addition of the simple concepts below, the STR Ordinance would be
consistent with LCP and Coastal Act policies and fully supportive of the local economy.
Historical Use Permit
To ensure consistency with LCP and Coastal Act policies calling for the protection of
existing visitor-serving and recreation facilities, and to protect the City’s economic well-being,
the Council should amend the proposed STR Ordinance to create a permit category for existing
non-primary residences, legally offering short-term rentals, that allows these properties to
continue offering year-round accommodations.10 To address any “bad actors,” we propose to
obtain a “Historical Use Permit,” an applicant would need to demonstrate that the property: (1)
has previously generated and transmitted TOT; (2) is current on its TOT; and (3) has never
received a citation for a violation of the City’s noise ordinance.
Tourist Core Permit
To ensure consistency with LCP and Coastal Act policies encouraging new visitor-serving
and recreation facilities, the Council should further amend the proposed STR Ordinance to
include a permit category for short-term rentals within an area of Malibu that offers proximity to
both Coastal resources (like beaches) and the heart of the City’s commercial core.11 This
proposed “Tourist Core” would extend on the seaward side of Pacific Coast Highway between
the Malibu Pier to the west and Las Flores Canyon Road to the east. A “Tourist Core Permit”
would allow year-round short-term rentals in non-primary residences and the rental of any number
of units in multifamily offerings.
Conclusion
Again, we commend the City’s efforts to find an appropriate balance in the STR
Ordinance. However, without the ability non-primary residences to continue to offering
year-round accommodations, and without encouraging new short-term rentals in the area of
the City with close proximity to both City’s beaches and commercial core, the proposal
10

The Coastal Commission approved a similar approach in Santa Cruz. There, the Commission approved as
submitted an LCP amendment that permitted existing, TOT-paying STRs to continue to operate, but set new limits
on future STR permit applications. Staff Report at pp. 10-11, City of Santa Cruz LCP Amendment Number LCP 3STC-17-0073-2-Part B (Short Term Rentals) (approved as submitted April 11, 2018).
11
Note the Coastal Commission recently advocated for the consideration of location when regulating short-term
rentals. In a litigation involving short-term rentals in the City of Del Mar, the Coastal Commission noted: “[Del
Mar’s] proposed amendment makes no distinction between inland parts of the City and the shoreline areas, and the
City’s blanket restrictions are overly broad and restrictive. . . . Residents in prime visitor-serving, beach-adjacent areas
are not given any priority for use as an STR, which hinders the public’s ability to access and recreate in these near
shore areas.” California Coastal Commission Brief in Opposition to Writ at p. 18, City of Del Mar v. California
Coastal Commission (Super. Ct. San Diego County, Nov. 15, 2019, No. 37-2018-00039254).
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remains inconsistent with LCP and Coastal Act policies, and will have significant impacts
on the local economy. To address these issues, we encourage the Council to make the
language changes to the STR Ordinance we have proposed in the attached Exhibit A and to
seek the Coastal Commission’s approval of the same through an LCP amendment with
additional legal analysis set forth in the attached Exhibit B.
Thank you,

John Choi
Policy Manager, Airbnb
Attachments:
Exhibit A – Draft STR Ordinance (Red-lined)
Exhibit B – Legal Analysis of the City of Malibu’s Proposed Short-Term Rental Ordinance
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ORDINANCE NO. 468
AN ORDINANCE OF THE CITY OF MALIBU AMENDING TITLE 17
(ZONING) OF THE MALIBU MUNICIPAL CODE AND ADDING CHAPTER
17.55 (SHORT-TERM RENTAL ORDINANCE) TO ESTABLISH PROVISIONS
TO REGULATE SHORT-TERM RENTAL OF PROPERTY CITYWIDE AND
FINDING THE ACTION EXEMPT FROM THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT
The City Council of the City of Malibu does hereby ordain as follows:
SECTION 1. Recitals.
A.
While the City of Malibu allows residential property to be rented on a short-term
basis for periods of 30 days or less, it has prohibited this practice in multifamily residential
buildings where such use constitutes illegal hotel, motel, or bed and breakfast inn use.
B.
With the recent proliferation of short-term rental use due to the growth of internet
platforms that consolidate and facilitate the short-term rental of property, the City has seen
increased violations of its prohibition against illegal hotel, motel, and bed and breakfast inn use
and an increase in short-term rental activity in the City. Owners of apartment complexes and other
multifamily buildings have sought to convert their units to short-term rental use and created illegal
hotel and motel uses in the City.
C.
The removal of these multifamily units from the City’s housing stock affects some
of the most affordable housing options in the City and conflicts with the City’s zoning and General
Plan.
D.
Code enforcement efforts to enforce the Malibu Municipal Code (MMC) have been
resisted and challenged by operators. Clarification of the City’s prohibition against these types of
activities is needed. Additional regulation of short-term rental activity to limit the impact of shortterm rentals on neighbors and the community, could also benefit the City.
E.
On October 10, 2016, the City Council directed staff to research short-term rental
of property and bring back an ordinance.
F.
On May 23, 2017, the Zoning Ordinance Revisions and Code Enforcement
Subcommittee of the City Council reviewed a draft ordinance (Zoning Text Amendment (ZTA)
No. 17-002) and provided comments to staff.
G.
On November 20, 2017, the Planning Commission held a duly noticed public
hearing on ZTA No. 17-002, at which time the Planning Commission reviewed and considered the
agenda report, written reports, public testimony, and other information in the record. The
Commission discussed additional information they wished to receive and potential changes to the
draft ordinance.
H.
On May 7, 2018, the Planning Commission held a duly noticed public hearing on
ZTA No. 17-002, at which the Planning Commission reviewed and considered the agenda report,
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written reports, public testimony, and other information on the record and adopted Planning
Commission Resolution No. 18-26 stating that the short-term rental of property is currently
prohibited in all residential zones in the City and recommending that the City Council adopt an
ordinance memorializing this prohibition.
I.
On July 9, 2018, the City Council held a duly noticed public hearing on ZTA No.
17-002, reviewed and considered the agenda report, written reports, public testimony, and other
information in the record. The City Council directed staff to revise the ordinance and return with
additional information at the September 11, 2018 City Council Regular meeting.
J.

The September 11, 2018 City Council Regular Meeting was cancelled.

K.
On September 26, 2018, the City Council held a duly noticed public hearing on
ZTA No. 17-002, reviewed and considered the agenda report, written reports, public testimony,
and other information in the record. The City Council directed staff to investigate potential options
and procedures for banning short-term rentals in the City, the implications and potential impacts
of a ban, including financial analysis, approaches to using the Local Coastal Program Amendment
process and the approaches of other coastal cities to dealing with short-term rentals and the current
state of litigation over those issues.
L.
On November 8, 2018, the Woolsey Fire broke out in the Chatsworth area north of
the 101 Freeway and reached Malibu on November 9, 2018. On November 9, 2018, the Director
of Emergency Services proclaimed the existence of a local emergency. The Woolsey Fire was
largest fire Los Angeles County history and the most disastrous event ever in Malibu. In one week,
the fire burned approximately 90,000 acres throughout the Santa Monica Mountains area and
destroyed 488 single-family homes in Malibu.
M.
On November 16, 2018, the Director of Emergency Services again proclaimed the
existence of a local emergency as a result of conditions of extreme peril to the safety of persons
and property caused by the Woolsey Fire. The City Council extended the existence of a local
emergency until April 22, 2019 through Resolution Nos. 18-64, 18-68, 18-69, 19-02, and 19-13.
N.
On October 28, 2019, the City Council held a duly noticed public hearing on
short-term rentals and directed staff to initiate a Zoning Text Amendment (ZTA) and Local Coastal
Program Amendment (LCPA) regarding regulation of home-sharing and short-term rentals for
single-family homes, bypassing the Zoning Ordinance Revisions and Code Enforcement
Subcommittee and taking the ZTA and LCPA directly to the Planning Commission; and to bring
back an updated version of the September 26, 2018, draft ordinance to the City Council for
adoption that could be implemented without an LCPA, with the understanding it would be
superseded when the new ZTA and LCPA were approved.
O.
On December 3, 2019, the City Council held a duly noticed public hearing on ZTA
No. 17-002. The City Council did not move forward with ZTA No. 17-002 at that time but did
adopt Resolution No. 19-53 initiating a new Local Coastal Program Amendment (LCPA) and ZTA
to consider a regulatory system similar to that adopted by the City of Santa Monica. Santa
Monica’s ordinance requires the presence of an onsite host within the rented dwelling unit, known
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as a “home-share” or a “hosted” rental. The City Council’s direction was to require a “host” to live
onsite at the property during the rental, but not require the person to be within the dwelling unit.
The City Council also directed that the multifamily regulation system proposed in ZTA No. 17-002
should be included.
P.
On June 22, 2020, the City Council directed staff to bring back the ordinance
presented to the City Council on December 3, 2019 establishing provisions to regulate short-term
rental property.
Q.
On August 10, 2020, the City Council held a duly noticed public hearing on the
proposed ordinance, reviewed and considered the staff report, written reports, public testimony,
and other information in the record and approved the ordinance and directed staff to schedule
second reading and adoption for August 24, 2020.
SECTION 2. Zoning Text Amendments.
Title 17 of the Malibu Municipal Code is amended as follows:
A.
MMC Section 17.02.060 (Definitions) is hereby amended by adding the following
definition, inserted in alphabetical order:
“Bedroom” means any habitable space in a dwelling unit other than a kitchen or living room that
is intended for or capable of being used for sleeping, is at least 70 square feet in area, is separated
from other rooms by a door and is accessible to a bathroom without crossing another bedroom.
“Booking transaction” means any reservation or payment service provided by a natural person,
joint venture, joint stock company, partnership, association, club, company corporation, business
trust, or organization of any kind who facilitates a short-term rental transaction between a
prospective guest and an owner.
“Dwelling unit” means one or more rooms in a building or portion thereof designed, intended to
be used or used for occupancy by one family for living and sleeping quarters and containing only
one kitchen. “Dwelling unit” also includes:
1.
One or more habitable rooms within a mobilehome which are designed to be
occupied by one family with facilities for living, sleeping, cooking, eating and sanitation;
and
2.
Any room used for sleeping accommodations which contains a bar sink and/or gas,
electrical or water outlets designed, used or intended to be used for cooking facilities except
a guest room or guest suite in a motel, hotel or bed and breakfast inn.
“Guest” means a natural person who rents a short-term rental or is an invitee of such person.
This definition is applicable to Chapter 17.55 only.
“Hosting platform” means a natural person, joint venture, joint stock company, partnership,
association, club, company corporation, business trust, or organization of any kind who
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participates in the short-term rental business by collecting or receiving a fee, directly or indirectly
through an agent or intermediary, for conducting a booking transaction using any medium of
facilitation.
“Short-term rental” of property shall mean the renting, or offer to make available, (by way of a
rental agreement, lease, license or any other means, whether oral or written) for compensation or
consideration, of residential property, a dwelling unit, or a portion thereof, for a period of thirty
(30) consecutive days or less to a transient.
B.
follows:

MMC Chapter 17.55 (Short-term Rental of Property) is hereby added to read as

Section 17.55.010 Short-term Rental Permit Required.
A.

B.

C.

Short-term rental of property (or the advertisement, offer, or facilitation, of such
rental), is prohibited unless conducted in strict compliance with the requirements
of this chapter by an owner who possesses a valid short-term rental permit. No
person or entity shall offer, advertise or facilitate the short-term rental of property
in the city unless the owner possesses a valid short-term rental permit for its rental.
Any offer or advertisement for the short-term rental of property in the city that does
not contain a valid short-term rental permit number, or which the City identifies as
illegal, shall be immediately removed.
A separate short-term rental permit is required for every legal lot or condominium
unit (if a condominium unit is to be rented). An individual may not possess more
than one active short-term rental permit. Unless in possession of a tourist core
permit, no more than two dwelling units may be approved for short-term rental on
a legal lot.
Application Contents. In addition to any other information prescribed by the City
Manager, an application for a short-term rental permit shall include the following
information:
1.
Contact information for the owner of the property, including phone number
and email.
2.
Contact information for the owner’s agent as required by Section
17.55.020(A) (6). An owner may serve as the owner’s agent. Contact
information for the owner’s agent will be made available to the public upon
request.
3.
A copy of a valid OWTS operating permit for the property, or a copy of a
City approved compliance agreement pursuant to Section 17.55.020(C)
paired with an attestation that the applicant is in full compliance with the
compliance agreement and not in default or breach must be included as of
January 1, 2023.
4.
Attestation and agreement to comply with the requirements of this Chapter.
5.
Proof that the owner and operator of the rented property is in compliance
with Chapter 3.24 of this code.
6.
The Uniform Resource Locator (URL) (i.e., the website address) for any
and all advertisements of the short-term rental of the property.
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7.

D.
E.
F.

Attestation that short-term rental of the property is not prohibited by
Covenants, Conditions and Restrictions (CC&Rs), or rules or restrictions of
a homeowners association or similar association, and that applicant has
notified such association that the property owner is applying for a shortterm rental permit. Proof of notification must be retained for the duration
that the applicant maintains a short- term rental permit for the property.
8.
Attestation of the number of bedrooms in the proposed short-term rental and
proposed maximum occupancy.
9.
The location of all dwelling units, or portions thereof, that will be rented on
a short- term basis.
10.
The type of short-term rental permit sought: primary resident, non-primary
resident, multifamily, historical use, or tourist core.
11.
If seeking a primary resident short-term rental permit, proof of primary
residency and attestation that the location is the applicant’s primary
residence, meaning that the applicant lives in a dwelling unit on the legal
lot (or in the authorized condominium) as his or her primary residence for
no less than 185 days of the previous calendar year; if the property was
purchased less than 185 days from the end of the previous calendar year, an
attestation that the unit is and will remain the applicant’s primary residence
for the duration of the permit shall suffice. Primary residency must be
established with a valid active voter registration, driver’s license, or other
government-issued identification card that includes the address of the
property for which a short-term rental permit is sought.
12.
If seeking a multifamily short-term rental permit, contact information,
including phone number, for all tenants, proof of ownership of the entire
building, and an attestation that all dwelling units (except for two) are rented
on a long term-basis per Section 17.55.040(C). The permit holder shall
maintain copies of the leases for all tenants documenting compliance at all
times with Section 17.55.040(C) for a period of three years following the
expiration of the short-term rental permit.
13.
If seeking a historical use permit, evidence that the property (1) was offered
as a short-term rental prior to the effective date of Ordinance 458; (2)
generated transient occupancy taxes that were transmitted the City in Fiscal
Year 2019-2020; (3) does not have any outstanding transient occupancy
taxes owed to the City; and (4) has never received a citation for violation of
the City’s noise ordinance.
Review and Approval. Short-term rental permits shall be subject to the approval of
the City Manager or her/his designee.
Duration. Short-term rental permits shall be issued for one year and must be
renewed annually.
Duty to Amend. If there are any material changes to the information submitted on
a short- term rental permit application, the owner shall submit an amended
application on a form to be provided by the City and signed by the owner under
penalty of perjury within 30 days of any such changes. For the purposes of this
Section, any change to the information required to be included in a short-term rental
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G.
H.
I.
J.
K.
17.55.20
A.

permit application by subsection C of this Section shall constitute a material
change.
Fees. The amount of any fees to be collected pursuant to the provisions of this
chapter shall be established by resolution of the City Council from time to time.
No Transfer or Assignment. A short-term rental permit may not be assigned or
transferred to another person.
Nothing in this chapter shall limit the ability of a property owner, CC&Rs, or
homeowners association or similar association from prohibiting or further limiting
the short-term rental of property; such limitation shall be allowed.
Nothing in this chapter shall prohibit the operation of a hotel, motel or bed and
breakfast inn where such use is permitted
The City Manager or her/his designee may promulgate regulations to facilitate the
purposes of this Chapter.
Specific Requirements for Short-term Rentals.
The following requirements shall be strictly adhered to by those conducting the
short-term rental of property:
1.
The short-term rental activity complies with all short-term rental permit
conditions, the requirements of this Chapter, and any regulations
promulgated pursuant to this Chapter.
2.
The owner shall collect and remit transient occupancy tax, in coordination
with any hosting platform (if utilized), to the City and comply with all City
transient occupancy tax requirements as set forth in Chapter 3.24 of this
Code.
3.
The owner shall take responsibility for, and actively prevent, any nuisance
activities that may take place as a result of short-term rental activities.
4.
All persons present at the property during a period when there is a shortterm rental of a property must park all vehicles onsite; offsite or on-street
parking shall only be allowed pursuant to a special event permit issued
pursuant to Chapter 5.34 of this code. Properties that do not have onsite
parking spaces as determined by the Planning Director are exempt from this
requirement, but no more than one (1) vehicle may be parked on the street
by persons present at the property during the short-term rental of the
property.
5.
The owner shall ensure that basic health and safety features are provided,
including fire extinguishers, smoke detectors, and carbon monoxide
detectors.
6.
The owner’s agent, with access to the dwelling unit and authority to fix any
problems or violations of this chapter, must be available twenty-four (24)
hours a day, seven (7) days a week, at a phone number provided to both the
City and any guest staying at the property to answer a call from the City, an
agent authorized by the City to make such calls or a guest when there is a
guest renting the property.
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7.

B.

C.

Owner or owner’s agent must provide full access to the property, and
documents related to compliance with this Chapter, during normal City Hall
business hours or at any time the dwelling unit is rented immediately upon
request by the City Manager or her/his designee for purposes of inspection
or audit.
8.
Owner or owner’s agent must provide all guests with the Short-term Rental
Code of Conduct, which shall be developed by the City Manager, and post
the same on the inside of the main entrance door to the dwelling unit rented,
or on the wall adjacent thereto.
9.
The maximum occupancy of a short-term rental property (including the
guests, owner, and any other natural persons) shall be limited to two (2)
people more than twice the number of bedrooms listed on City or County
records up to a maximum of fourteen (14) people, unless a special event
permit is obtained pursuant to Chapter 5.34 of this code. This occupancy,
as listed on the short-term rental permit, shall not be exceeded at any time
the property is rented.
10.
The short-term rental permit number must be prominently posted on all
advertisements for the short-term rental of the property.
11.
The short-term rental activity shall comply with all applicable laws,
including the noise limitations set forth in Chapter 8.24 of this Code, and
all applicable codes regarding fire, building and safety, and other relevant
laws and ordinances.
No person shall offer, facilitate an offer, or allow short-term rental of property in
any location not specifically identified and approved on a short-term rental permit
or in a location not approved for use as a dwelling unit including, but not limited
to, any vehicle, trailer, tent, storage shed or garage.
As of January 1, 2023, short-term rental of property is prohibited on any property
unless the owner of the property (1) has obtained a valid OWTS operating permit
for the property pursuant to Chapter 15.44 or (2) has entered a compliance
agreement with the City excusing such compliance, and is in compliance with the
compliance agreement and not in default or breach. In addition to all other
remedies, a violation of this requirement shall provide grounds for denial or
revocation of a short-term rental permit, or the renewal of such permit.

17.55.030 Grounds for Denial and Revocation of Short-term Rental Permit
A.

Grounds for Denial or Revocation. The City Manager or her/his designee shall not
approve an application for a short-term rental permit (or renewal of such permit),
or may revoke such permit, if any of the following findings are made:
1.
The owner has not paid all transient occupancy tax due or is not in
compliance with Chapter 3.24 of this Code
2.
The property has outstanding code enforcement violations.
3.
The property does not comply with all applicable codes regarding fire,
building and safety, and other relevant laws and ordinances.
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4.
5.
6.
7.
8.
9.
10.

The owner has knowingly made any false, misleading or fraudulent
statement of material fact in the application, or in any report or statement
required to be filed that is related to the application.
The owner has failed to amend an application as required by Section
17.55.010(G).
The property that is the subject of the application is not in a condition where
it may be immediately rented on a short-term basis consistent with the
requirements of this Chapter.
The property has received more than two citations for violations of the
City’s noise ordinance within a period of 12 consecutive months.
Failure to comply with Section 17.55.020(C)
Failure to comply with the requirements of Section 17.55.040
A holder of a Primary Resident Permit receives a total of three (3) citations
for violation of any combination of the following requirements within a
period of twelve (12) consecutive months, or a holder of a Non-Primary
Resident Permit, Multifamily Permit, Historical Use Permit, or Tourist
Core Permit receives a total of two (2) citations for violation of any
combination of the following requirements within a period of twelve (12)
consecutive months:
a.
The requirements of Sections 17.55.020(A) (3), (4), (7), (8), (9),
17.55.040, regulations propounded by the City Manager per Section
17.55.010(L), or violation of any condition or requirement of the
short-term rental permit.

17.55.40 Types of Short-term Rental Permits
Only a natural person, which must be the owner or the owner’s agent, may obtain a short-term
rental permit, and that person may only possess one short-term rental permit. Possessing shortterm rental permits for more than one legal lot or condominium, even if the permits are of a
different type, is prohibited. The types of short-term rental permits available in the City shall be
limited to the following:
A.

Primary Resident Permit. A primary resident owner may obtain this type of permit
which allows short-term rental of residential property, in compliance with this
chapter, during the period that the permit is valid. Multifamily residential buildings
containing three (3) or more dwelling units (including, but not limited to, triplexes,
condominiums, stock cooperatives, apartments, and similar developments) are not
eligible for this type of permit, with the exception that primary resident owners of
condominiums may obtain this type of permit for the unit where he or she has
established his or her primary residence.

B.

Non-Primary Resident Permit. An owner may obtain this type of permit which
allows short-term rental of residential property, in compliance with this chapter,
during the period that the permit is valid even if the permitted location is not the
owner’s primary residence. Property subject to this type of permit may only be
rented on a short-term basis during the period between April 1 and September 30
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each year. Multifamily residential buildings containing three (3) or more dwelling
units (including, but not limited to, triplexes, condominiums, stock cooperatives,
apartments, and similar developments) are not eligible for this type of permit, with
the exception that owners of condominiums may obtain this type of permit.
C.

E.

Multifamily Permit. Owners of entire multifamily residential buildings containing
three (3) or more dwelling units (including, but not limited to, triplexes,
condominiums, stock cooperatives, apartments, and similar developments) may
obtain this type of permit which allows the short-term rental of up to two (2) units
in the building so long as all other units are rented for a period of one year or more.
A unit that serves as the primary residence of the owner and a unit which is rented
on a month-to-month basis to a tenant who has occupied the unit for more than one
year shall qualify as a unit that is rented for a period of one year or more even
though the lease specifies a shorter term.D. Historical Use Permit. An owner may
obtain this type of permit which allows short-term rental of residential property, in
compliance with this chapter, during the period that the permit is valid, if the
property: (1) was offered as a short-term rental prior to the effective date of
Ordinance 458; (2) generated transient occupancy taxes that were transmitted the
City in Fiscal Year 2019-2020; (3) does not have any outstanding transient
occupancy taxes owed to the City; and (4) has never received a citation for violation
of the City’s noise ordinance. A historical use permit is valid even if the property
is not the owner’s primary residence. Multifamily residential buildings containing
three (3) or more dwelling units (including, but not limited to, triplexes,
condominiums, stock cooperatives, apartments, and similar developments) are not
eligible for this type of permit, with the exception that owners of condominiums
may obtain this type of permit.
Tourist Core Permit. An owner, including the owner of a multifamily residential
building, may obtain this permit, which allows short-term rental of residential
property, in compliance with this chapter, during the period that the permit is valid,
if the permitted location is located on the seaward side of Pacific Coast Highway
between the Malibu Pier to the west and Las Flores Canyon Road to the east. A
tourist core permit is valid even if the property is not the owner’s primary residence.

17.55.50 Renewal of Short-term Rental Permit.
A.

Renewal Application Deadlines. An application to renew a short-term rental permit
must be received by the City Clerk not less than thirty days prior to the expiration
of the short- term rental permit. Applications received after the deadline but before
expiration of the permit may be accepted at the discretion of the City Manager or
her/his designee.

B.

Applications for renewal shall be in a form required by the City Manager and
include updates of all information required or submitted for the permit.
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C.

No permit shall be renewed unless all city fees and taxes owed by the applicant are
paid in full, including the renewal fee.

17.55.60 Effect of Denial or Revocation of Short-term Rental Permit.
A.

If an application for a short-term rental permit (or an application for renewal of
such permit) is denied, the City Manager or her/his designee shall not approve a
new application for that applicant nor for that location for a twelve (12) month
period after the denial unless the City Manager or her/his designee determines that
the reason for the denial has been cured and no longer exists. If the reason for denial
is due to (1) the applicant knowingly making any false, misleading or fraudulent
statement of material fact in the application, or in any report or statement required
to be filed that is related to the application, (2) violation of Section
17.55.030(A)(10), (3) more than two (2) citations for violation of the City’s noise
ordinance in a period of twelve (12) consecutive months, a new application shall
not be approved for a period of at least twelve (12) months from the date of the last
violation or short-term rental of the property, whichever is later.

B.

If a short-term rental permit is revoked the short-term rental of the property must
cease immediately and shall not be permitted for a period of twelve (12) months
from the date of revocation.

C.

The short-term rental of property (or advertisement, offer, or facilitation, of such
rental) after denial or revocation of a short-term rental permit shall (in addition to
any other penalty) result in the property and applicant being ineligible to conduct
the short-term rental of property (or apply for a short-term rental permit) for an
additional six month period for each such rental; such period is in addition to the
prohibitions listed in sections (A) and (B) above.

D.

No fee refunds shall be issued to any permittee whose short-term rental permit is
revoked.

17.55.70 Appeals.
A.

The denial of an application for a short-term rental permit, the renewal of such
permit, or the revocation of such permit may be appealed by submitting a written
appeal form detailing the basis for the appeal and any additional documentation the
appellant would like to be considered.

B.

The completed appeal form must be delivered to the City Clerk within thirty (30)
calendar days from the date the letter denying the application (for short-term rental
permit or renewal thereof) or revoking the short-term rental permit was sent.

C.

Failure to deliver the completed appeal form as required by section (B) above the
denial or revocation shall be deemed final.
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D.

While the appeals process is pending, the appellant is prohibited from the shortterm rental of property and the short-term rental permit at issue shall not be valid.

E.

Once a timely and complete appeal form has been received by the City Clerk a
hearing on the matter shall be scheduled before the Planning Commission in
accordance with the procedure detailed in Section 17.04.220 of this code. The
decision of the Planning Commission shall be appealable to the City Council in
accordance with the procedure detailed in Section 17.04.220 of this code.

17.55.80 Hosting platform responsibilities.
A.

Hosting platforms shall be responsible for collecting all applicable transient
occupancy tax and remitting the same to the City. The hosting platform shall be
considered an agent of the owner for purposes of transient occupancy tax
collections and remittance responsibilities as set forth in Chapter 3.24 of this Code.
Should a hosting platform fail to fulfill its responsibilities under this Section the
owner shall remain responsible for collection and remittance of the transient
occupancy tax the hosting platform failed to collect and/or remit to the City.

B.

Subject to applicable laws, hosting platforms shall disclose to the City on a regular
basis each short-term rental listing located in the City, the names of the owner for
each such listing, the address of each such listing, the length of stay for each such
listing and the price paid for each stay.

C.

Hosting platforms shall not complete any booking transaction for any residential
property or unit unless it is listed on the City’s registry of properties with valid
short-term rental permits at the time the hosting platform receives a fee for the
booking transaction.

D.

Hosting platforms shall not collect or receive a fee, directly or indirectly through
an agent or intermediary, for facilitating or providing services ancillary to an
unpermitted short-term rental, including, but not limited to, insurance, concierge
services, catering, restaurant bookings, tours, guide services, entertainment,
cleaning, property management, or maintenance of the residential property or unit.

E.

Safe Harbor. A hosting platform operating exclusively on the Internet, which
operates in compliance with subsections (A), (B), (C) and (D) above, shall be
presumed to be in compliance with this Chapter. If technical issues pose a
substantial obstacle to compliance with this Section, a hosting platform may also
satisfy these obligations pursuant to a compliance agreement with the City that
prevents booking transactions for unpermitted short-term rentals, collects all
transient occupancy tax due, and complies with the disclosure requirements of this
Section.
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F.

The provisions of this Section 17.55.080 shall be interpreted in accordance with
otherwise applicable State and Federal law(s) and will not apply if determined by
the City to be in violation of, or preempted by, any such law(s).

17.55.90 Enforcement, Violations and Penalties.
A.

In addition to the other penalties and remedies available to the City, violations of
this Chapter shall be subject to the administrative citation provisions of Chapter
1.10, except that any violation of this Chapter shall be subject to a fine of $1000
per day or violation, or twice the advertised short-term rental’s daily rental rate per
day or violation, whichever is higher.

B.

The short-term rental permit holder shall be held responsible for violations of the
municipal code committed by guests at the property.

C.

Any violation of this Chapter shall constitute a separate offense for each and every
day the violation occurs or persists.

D.

These penalties and remedies are cumulative and in addition to any other penalties
and remedies available to the City.

SECTION 3. Text Amendments.
Title 15 of the Malibu Municipal Code is amended by adding Section 15.44.030(C)(7) as follows:
7.

With any application by the owner (or owner’s agent) for a short-term rental permit
pursuant to Chapter 17.55. The application for the operating permit shall be prior
to or concurrent with the application for a short-term rental permit. An operating
permit will be issued when the work is complete and the system has been
determined to be functioning in compliance with all applicable requirements.

SECTION 4. Zoning Text Amendment Findings.
The City Council hereby finds that ZTA No. 17-002 is consistent with the General Plan
and Local Coastal Program (LCP). The ordinance would support the objectives and policies of the
General Plan intended to concentrate commercial uses in certain areas and prevent sprawl
throughout the City [General Plan LU Objective 4.2], regulate hotel development to ensure
development compatible with a rural residential community [General Plan LU Policy 4.4.3], and
conserve affordable housing in the Coastal Zone [General Plan Housing Policy 1.4].
ZTA No. 17-002 will support these policies by clarifying the City’s prohibition against
illegal hotel, motel and bed and breakfast inn use and introducing regulations to reduce the impact
of short-term rentals on neighbors and the community.
The proposed ordinance does not authorize a use other than that already designated in the
LCP and MMC as a permitted or conditionally permitted use in the zone. The proposed ordinance
is consistent with the Coastal Act and the LCP because it protects, maintains and enhances the
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overall quality of the coastal zone environment. The proposed ordinance will not alter the
utilization or conservation of coastal zone resources, impede public access to and along the coastal
zone, or interfere with the priorities established for coastal-dependent or coastal-related
development. The proposed ordinance facilitates enforcement of the MMC and LCP and takes
steps to limit the impacts from the short-term rental of property.
SECTION 5. Environmental Review.
The City Council has analyzed the proposed project in accordance with the authority and
criteria contained in the California Environmental Quality Act (CEQA), the State CEQA
Guidelines, and the environmental regulations of the City. The City Council hereby finds that
under Section 15061(b)(3) of the State CEQA Guidelines, this Ordinance is exempt from the
requirements of CEQA because it can be seen with certainty that the provisions contained herein
would not have the potential for causing a significant effect on the environment. The ordinance
will impose regulations that limit the environmental impacts of residential use of property
compared to those currently in place and that of owners and long-term renters.
SECTION 6. Severability.
Should any section, subsection, clause, or provision of this Ordinance for any reason be
held to be invalid or unconstitutional, such invalidity or unconstitutionality shall not affect the
validity or constitutionality of the remaining portions of this Ordinance; it being hereby expressly
declared that this Ordinance, and each section, subsection, sentence, clause, and phrase hereof
would have been prepared, proposed, approved, and ratified irrespective of the fact that any one
or more sections, subsections, sentences, clauses, or phrases be declared invalid or
unconstitutional.
SECTION 7. Effectiveness.
This Ordinance will become effective on January 15, 2021, following its passage and
adoption.
SECTION 8. Certification.
The City Clerk shall certify to the passage and adoption of this ordinance and enter it into
the book of original ordinances.
PASSED, APPROVED AND ADOPTED this ____ day of __________________, 2020.

MIKKE PIERSON, Mayor

LEGAL ANALYSIS OF THE CITY OF MALIBU’S PROPOSED SHORT-TERM
RENTAL ORDINANCE (ORDINANCE NO. 468)
I.

INTRODUCTION AND OVERVIEW

On August 10, 2020 the Malibu City Council will consider a proposed ordinance (the
“Proposed Ordinance”) establishing new restrictions on the short-term rental (defined as rental for
30 days or less) of residential properties in the City. The Proposed Ordinance1 would create a new
permitting system for these short-term rentals, or “STRs”, establish specific limits on the
availability of permits, impose substantive requirements related to occupancy, parking, and contact
availability, and create new penalties for property owners who do not comply with the City’s
regulations. The City currently requires properties offering STRs to register with the City and pay
transient occupancy tax (“TOT”), but it does not otherwise require permits or impose seasonal
restrictions on when a residence can be offered as an STR.
The Proposed Ordinance’s new permitting system creates three types of permits:
(1) “Primary Resident” permits, (2) “Non-Primary Resident” permits, and (3) “Multifamily”
permits. A Primary Resident permit is available only to property owners who live at the property
at least 185 days per year. The holder of a Primary Resident permit can rent single-family
residential property as an STR year-round. (See Proposed Ordinance § 2(B).) A Non-Primary
Resident permit allows a property owner to rent single-family residential property as an STR
between April 1 and September 30 (no rental of STRs is permitted between October and March).
(See ibid.) A Multifamily permit allows the owner of a multifamily building to rent two units as
STRs, regardless of how many units might be in the building, “so long as all other units are rented
for a period of one year or more.” (See ibid.)
This White Paper analyzes the Proposed Ordinance under the procedural and substantive
requirements of the California Coastal Act (the “Coastal Act”). In particular, this White Paper
analyzes (1) whether the Proposed Ordinance could be considered “development” as that term is
defined under the Coastal Act; (2) whether the Proposed Ordinance must be submitted to the
California Coastal Commission (“Commission”) for approval; and (3) whether the Proposed
Ordinance conflicts with the City’s Commission-certified Local Coastal Program, or “LCP”,
and/or the Coastal Act.
The White Paper concludes that the Proposed Ordinance, which will significantly reduce
the availability of visitor-serving overnight accommodations in the City through the new seasonal
rental prohibitions placed on non-primary residences, constitutes a change in the intensity of use
of land and of access to the beach, and “development” under the Coastal Act. As development, the
City must receive Coastal Commission approval of the Proposed Ordinance before it becomes
effective. The White Paper further concludes that, given STRs have served a critical function in
the City by providing a wide range of overnight accommodations in a community with an
extremely limited supply of “traditional” visitor lodging (i.e., hotel/motel rooms), the proposed
reduction in the availability of visitor-serving overnight accommodations in the City violates both
Malibu’s Commission-certified LCP and Coastal Act policies.

1

Draft Ordinance No. 468 (Zoning Text Amendment No. 17-002) (Attachment 1).
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II.

SHORT-TERM RENTALS AND DEVELOPMENT UNDER THE COASTAL ACT

The Coastal Act creates a framework for managing the coastal zone in California.2 The
Coastal Act includes a number of goals, including: to “[m]aximize public access to and along the
coast and maximize public recreational opportunities in the coastal zone consistent with sound
resources conservation principles and constitutionally protected rights of private property owners”;
to protect the coastal zone; to manage development in the coastal zone and use of coastal zone
resources; and to provide for collaboration between state and local planning. (Pub. Resources Code
§ 30001.5 [Attachment 3].)
To implement these goals, the Coastal Act creates a system to regulate “development” in
the coastal zone. Development requires a coastal development permit (“CDP”). Once a local
government has a certified Local Coastal Program (“LCP”), that government becomes the
permitting agency for development in the coastal zone. (See Pub. Resources Code § 30600, subds.
(a), (b)-(d) [Attachment 4].)
An LCP consists of “a local government’s (a) land use plans, (b) zoning ordinances,
(c) zoning district maps, and (d) within sensitive coastal resources areas, other implementing
actions, which, when taken together, meet the requirements of, and implement the provisions and
policies of, this division at the local level.” (Pub. Resources Code § 30108.6 [Attachment 5].) More
specifically, an LCP is made up of a Land Use Plan (“LUP”) and an implementation program,
called a Local Implementation Plan (“LIP”). An LUP is “the relevant portions of a local
government’s general plan, or local coastal element which are sufficiently detailed to indicate the
kinds, location, and intensity of land uses, the applicable resource protection and development
policies and, where necessary, a listing of implementing actions” (Pub. Resources Code § 30108.5
[Attachment 6].) The LIP includes the implementing actions. The Commission certified Malibu’s
LCP in 2002.
III.

CALIFORNIA LAW CONFIRMS THAT THE PROPOSED ORDINANCE IS A
“DEVELOPMENT” SUBJECT TO COMMISSION APPROVAL
A.

California law establishes that restrictions on short-term rentals constitute
“development” under the Coastal Act

The definition of “development” under the Coastal Act includes a “change in the density
or intensity of use of land” and a “change in the intensity of use of water, or of access thereto.”
(Pub. Resources Code § 30106 [Attachment 7].) “Development” has been interpreted broadly. The
Supreme Court of California has expressed that “[a]n expansive interpretation of ‘development’ is
consistent with the mandate that the Coastal Act is to be ‘liberally construed to accomplish its
purposes and objectives.’” (Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles
(2012) 55 Cal.4th 783, 796 [citing Pub. Resources Code § 30009] [Attachment 8].)
In Greenfield v. Mandalay Shores Community Ass’n (2018) 21 Cal.App.5th 896
(Attachment 9), the California Court of Appeal found that a ban on STRs by a homeowner’s
association in a beachfront area “change[d] the intensity of use and access to single family
2
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residences in the . . . Coastal Zone” and therefore constituted “development” under Public
Resources Code section 30601. (21 Cal.App.5th at pp. 900-01.) In that case, certain property
owners appealed the trial court’s denial of a preliminary injunction against enforcement of a
homeowner’s association’s resolution barring rentals of single-family homes for less than 30 days
in Oxnard Shores, a beachfront area where “[n]on-residents ha[d] vacationed . . . for decades,
renting homes on a short-term basis.” (Id. at p. 898.) The ban “affect[ed] 1,400 units and cut[]
across a wide swath of beach properties that ha[d] historically been used as short term rentals.”
(Id. at p. 902.)
As the Court explained in overruling the denial of the preliminary injunction,
“development” need not involve grading and concrete:
Closing and locking a gate that is usually open to allow public access to a beach over
private property is a “development” under the Coastal Act. (Surfrider Foundation v.
Martins Beach 1, LLC (2017) 14 Cal.App.5th 238, 248-250 . . . .) So is posting “no
trespassing” signs on a 23-acre parcel used to access a Malibu beach. (LT-WR, L.L.C. v.
California Coastal Com. (2007) 152 Cal.App.4th 770, 779, 805. . . .)
(Greenfield, supra, 21 Cal.App.5th at p. 900, parallel citations omitted.)
The Court found that the homeowner’s association “had no right” to “erect[] a monetary
barrier to the beach” by restricting STRs in violation of the Coastal Act’s policy to “maximize
public access to the beach.” (Greenfield, supra, 21 Cal.App.5th at p. 898.)
Greenfield’s finding that actions or activities that restrict or decrease access to the coast
constitute development under the Coastal Act is consistent with the Court of Appeal’s decision in
Surfrider Foundation v. Martins Beach 1, LLC (2017) 14 Cal.App.5th 238 (Attachment 10). In
Surfrider, the Court affirmed the trial court’s conclusion that shutting a gate, adding a “no access”
sign, and painting over a billboard that had previously advertised beach access—thereby cutting
off the only public access to the beach—constituted development under the Coastal Act and
required a CDP. (Id. at pp. 244-46.) The Surfrider court explained: “the Coastal Act’s definition
of ‘development’ goes beyond ‘what is commonly regarded as a development of real property’
and is not restricted to activities that physically alter the land or water.” (Id. at p. 252, citations
omitted). The court emphasized that “[w]hat is important for purposes of [Public Resources Code]
section 30106 in the present case is that appellants’ conduct indisputably resulted in a significant
decrease in access to [the beach].” (Ibid, emphasis in original.)
A number of recent superior court cases have relied on Greenfield and Surfrider in finding
that certain STR restrictions imposed in coastal jurisdictions constitute “development” subject to
Commission review. While these superior court decisions have no binding or precedential effect,
the reasoning put forward is instructive and consistent with settled law that restricting access to
the coast, as the City’s Proposed Ordinance does, constitutes development under the Coastal Act.
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1.

Kracke v. City of Santa Barbara (March 2019)

First, in 2019 the Ventura County Superior Court invalidated Santa Barbara’s 2015
“heightened enforcement” that limited the operation of STRs in the City because it constituted
development under the Coastal Act.
In 2015, the City Council interpreted its existing zoning ordinance to regulate STRs as
hotels, which meant they were prohibited in residential areas. The City had previously allowed
STRs to operate as long as the property owners paid the City’s Transient Occupancy Tax (“TOT”).
The Council instructed city staff to “aggressively identify and prosecute” STR owners who failed
to comply with the city’s new interpretation (i.e. continued to operate in a residential zone or failed
to meet the City’s requirements placed on hotels). (See Statement of Decision (“Kracke Decision”)
at p. 5, Kracke v. City of Santa Barbara (Super. Ct. Ventura County, March 8, 2019, No. 56-201600490376-CU-WM-VTA) [Attachment 11].)
A business owner who managed STRs in Santa Barbara sought a writ of mandate and
injunctive and declaratory relief against the City, alleging that the City’s 2015 enforcement
approach violated the Coastal Act. (Kracke Decision, supra, at p. 4.) In 2019, the superior court
held that Santa Barbara’s restrictions constituted development and required a CDP or an LCP
amendment. (See id. at pp. 31-32.)
The City argued that its enhanced enforcement mechanism could not constitute
development because “the city did not ‘do’ anything new and, therefore, nothing changed.” (See
Kracke Decision, supra, at p. 20.) The superior court disagreed, finding that the City’s method
mattered less than its purpose and effect: “with the purpose of all but completely eliminating” them
was sufficient to find development under the Coastal Act. (Ibid.) Moreover, the court found that
the shift from availability to unavailability of these properties in the coastal zone proved
“development.” (Id. at p. 25.)
The City of Santa Barbara has appealed the superior court’s decision, arguing, among other
things, that generally applicable restrictions on STRs do not constitute development and that the
regulation of the STR restrictions were simply “enhanced enforcement” of the City’s existing ban
on STRs. (See Appellant’s Opening Brief (“Appellant’s Opening Brief”) at p. 34, Kracke v. City
of Santa Barbara (Ct.App., Dec. 18, 2019, No. B300528) [Attachment 12].) Certain of the City’s
arguments on appeal rely on the fact that the City had always prohibited STRs, and that the “change
in use” was not a change in what uses were permitted, but enforcement of existing restrictions. In
seeking to distinguish Greenfield, the City explains in its appeal brief:
[In Greenfield,] STVRs were allowed; then the association’s board adopted a resolution to
prohibit them. In the instant case, the trial court overlooked the fact that STVRs were never
legally allowed in Santa Barbara. If anything, the City’s earlier tolerance of their use might
have called for an LCP amendment. 3
(Appellant’s Opening Brief, supra, at p. 34.)
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The California Attorney General, on behalf of the Commission, filed an amicus brief in the
Kracke appeal. (See Amicus Curiae Brief of the California Coastal Commission (“Coastal
Commission Amicus Brief”), Kracke v. City of Santa Barbara (Ct. App., May 21, 2020, No.
B300528) [Attachment 13].) The Coastal Commission Amicus Brief argues that a city wishing to
“modify” its existing, permissive approach to STRs cannot do so “unilaterally,” but rather must
amend its LCP. (Coastal Commission Amicus Brief, supra, at p. 17.) Indeed, as explained by the
Commission: “[t]he recent rise of STVRs due to online rental platforms . . . is precisely the type
of new issue that merits an [LCP] amendment.” (Id. at p. 12, fn. 4.) In analyzing Santa Barbara’s
actions, the Commission posits:
The City’s STVR policy attempts to regulate—indeed, to virtually prohibit—a high
priority, visitor-serving use of coastal land. Although the Local Coastal Program does not
expressly discuss or regulate STVRs, the City has long allowed and condoned them in
residential areas. If the City wishes to modify this approach, it may not do so by unilaterally
adopting a policy to prohibit STVRs in residential areas. . . . [W]hen an LCP is silent about
the regulation of a high-priority coastal land use such as STVRs, the Coastal Act does not
allow local jurisdictions to enact new policies to regulate or ban such uses without going
through the local coastal program amendment process.4
In addition, the Commission argues that Santa Barbara’s STR limitations conflict with the
Coastal Act because they reduce visitor access to the coastal zone. The Coastal Commission
asserts:
[T]he City’s regulation of STVRs conflicts with the Coastal Act by failing to adhere to the
Act’s public access policies. In particular, the new regulation caused a significant decrease
in visitor-serving overnight accommodations within the coastal residential zone, in conflict
with Coastal Act policies that prioritize public access and lower cost accommodations.
([Pub. Resources Code] §§ 30001.5, subd. (c), 30210, and 30213.) If the City wishes to
regulate STVRs, and particularly if it wishes to virtually prohibit them, it is required to
submit a Local Coastal Program amendment to the Commission. (§ 30514.) In unilaterally
adopting this regulation, the City deprived the Commission of its right to bring its statewide
coastal planning authority and perspective to bear on the City’s regulation. . . .
A core principle of the Coastal Act is to maximize public access and recreational
opportunities within coastal areas statewide. (§§ 30001.5, subd. (c) and 30210.) The
Coastal Act grants “maximum access” along the coast for “all the people consistent with
public safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.” (§ 30210.) The Legislature has directed that the
Act “be liberally construed to accomplish its purpose and objectives.” (. . . citing § 30009.)5
The briefing in the Kracke appeal is complete. No oral arguments have been scheduled as
of August 6, 2020.
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2.

Keen v. City of Manhattan Beach (June 2020)

A more recent Los Angeles County Superior Court decision invalidated the City of
Manhattan Beach’s restrictions on STRs in the coastal zone. In Keen v. City of Manhattan Beach,
a property owner in Manhattan Beach’s coastal zone sought a writ of mandate and declaratory
relief, seeking an injunction against the City’s enforcement of its 2019 STR ordinance. Manhattan
Beach’s Ordinance 19-0007, among other things, “noted that STRs are not a permitted use in
residential zones” and imposed strict requirements to “enforce” this prohibition. (See Decision on
Petition for Writ of Mandate (“Keen Decision”) at p. 9, Keen v. City of Manhattan Beach (Super.
Ct. L.A. County, June 25, 2020, No. 19STCP02984) [Attachment 14].)
The court in Keen noted that Manhattan Beach has 12 hotels, three in the coastal zone with
a total of 89 rooms, which the court called an “extreme shortage.” (Keen Decision, supra, at pp. 5,
1.) In explaining its determination that the ordinance constituted “development” under the Coastal
Act, the superior court stated:
The [Coastal] Commission and the Greenfield court have construed the Coastal Act’s
public access and recreation requirements [to] protect STRs to some extent in order to
provide access to the beach. Therefore, a local ordinance purporting to ban STRs is subject
to the Commission’s review and approval as an amendment to a local government’s LCP.
Because the City’s certified LCP never prohibited short-term rentals, both [the City’s
ordinances limiting STRs] require review and approval by the Coastal Commission as an
LCP amendment. The City may not avoid its duty to seek Commission approval of its STR
ban in the coastal zone as an LCP amendment, and must refrain from enforcing these
prohibitions in the coastal zone without the Commission’s approval.6
The superior court has instructed the City to submit a proposed judgment granting the writ
of mandate by August 25, 2020.
3.

Coastal Act Protectors v. City of Los Angeles (pending)

In a currently active case involving the City of Los Angeles’ imposition of STR restrictions,
a Los Angeles County Superior Court recently issued a tentative decision enjoining the City’s
enforcement of its restrictions on STRs in the coastal zone because they constituted “development”
under the Coastal Act and required a CDP. (See Tentative Decision (“CAP Decision”) at p. 8, fn.
8, Coastal Act Protectors v. City of Los Angeles (Super. Ct. L.A. County, 2020, No. 20STCP00630
[tentatively enjoining the City of Los Angeles from enforcing its STR ban in the Venice coastal
zone because moving from “de facto approval of STVRs [by collecting TOT from property
owners] to banning or significantly limiting them in the Venice Coastal zone through the
Ordinance . . . is a change that may have decreased public access to the beach and a CDP is
required.”] [Attachment 15].)
The court will hear the plaintiff-petitioner’s writ petition and motion for a preliminary
injunction and the defendant-respondent’s demurrer on August 11, 2020.
***
6
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As explained more thoroughly below in Section IV.C, here, as in Greenfield, Kracke, and
Keen, Malibu’s Proposed Ordinance constitutes “development” under the Coastal Act. The
Proposed Ordinance creates a new permitting system for STRs, imposes new substantive
requirements and restrictions on who may offer their property as an STR, and sets new seasonal
prohibitions on when certain properties can be rented. Especially considered in conjunction with
the fact that it appears the City has allowed unrestricted offering of STRs in single-family homes
for the last three decades, and the limited number of traditional overnight accommodations in the
City, the Proposed Ordinance would “result[] in a significant decrease in access” and therefore
constitutes “development” requiring Commission approval.
B.

Certain Superior Court decisions7 related to Santa Monica’s “Home-Sharing
Ordinance” are inapposite

In 2015, Santa Monica adopted a “Home-Sharing Ordinance.” Santa Monica does not have
a Commission-certified LCP, and it did not submit its Home-Sharing Ordinance to the
Commission as an LCP amendment. Following its adoption, Santa Monica moved to enforce the
Home-Sharing Ordinance’s prohibitions on certain STRs against a property owner. These
enforcement actions gave rise to a number of superior court cases.
Hayek v. City of Santa Monica (Super. Ct. L.A. County, May 30, 2018, No. 17STLC02007)
(“Hayek I”) (Attachment 16) involved superior court review of the City of Santa Monica’s
issuance of 11 administrative violations to a property owner for alleged noncompliance with the
Home-Sharing Ordinance, “which authorized short-term rentals under specific circumstances.”
(Hayek I, supra, at pp. 2, 3 (fn. omitted).) The property owner appealed her administrative
citations, arguing that the ordinance violated the Coastal Act. The superior court upheld the
violations, concluding that “the City adopted the Ordinance as a traditional and unremarkable
exercise of its constitutional police power.” (Id. at p. 8.) The superior court also found the
ordinance did not require a CDP and that the ordinance was not a “local coastal program” or
“related implementation action.” (Id. at p. 9.) The superior court recognized that Santa Monica did
not currently have a certified LCP because it had not adopted an LIP. (Id. at p. 7.) 8
In Hayek II, the same property owner challenged civil citations for four violations of the
same ordinance, making the same arguments. The superior court found in Hayek II that the
petitioner was estopped from challenging the Home-Sharing Ordinance on the grounds that it
violated the Coastal Act, because the petitioner had previously made the same arguments,

7

At the July 29, 2020, Malibu Planning Commission meeting on the proposed short-term rental LCPA/ZTA, certain
Commissioners suggested that the regulation of short-term rentals in the City does not require Coastal Commission
approval, making reference to a court case involving Santa Monica’s “home-sharing” ordinance. We believe the
Commissioners may have been referencing Hayek v. City of Santa Monica, discussed herein.
8

The appellate division of the superior court concluded that it did not have jurisdiction of an appeal from an
administrative citation following a de novo appeal to the superior court. (See Order at p. 1, Hayek v. City of Santa
Monica (Super. Ct. App. Div., Feb. 19, 2019, No. BV 032732) [Attachment 17].) After a trial, the property owner was
also convicted of five criminal counts for violations of the same ordinance and sentenced to 48 months of probation;
the criminal court adopted the Hayek I court’s reasoning in rejecting the defendant’s Coastal Act arguments. (See
Order, Exh. A, People v. Hayek (Super. Ct. L.A. County, Dec. 21, 2018, No. 8AR21291) [Attachment 18].)
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unsuccessfully, in Hayek I. (See Minute Order (“Hayek II”) at pp. 6-7, Hayek v. City of Santa
Monica (Super. Ct. L.A. County, July 23, 2019, No. BS170950) [Attachment 19].)
The petitioner argued in Hayek II that collateral estoppel should not apply because
Greenfield, which was decided after the court issued its Hayek I ruling and is not discussed in the
Hayek I decision,9 constituted a material change in the applicable law since the Hayek I decision.
(Hayek II, supra, at p. 8.) In explaining why Greenfield did not constitute a material change in the
applicable law, the superior distinguished Hayek from Greenfield. In Greenfield, the superior court
explained, “short term rentals had been prevalent in the coastal zone affected . . . before they were
banned.” (Id. at p. 9.) By contrast, “Santa Monica assert[ed] STVRs have always been banned, and
that [Santa Monica’s] Home-Sharing ordinance actually allows more visitor-serving uses
consistent with the Coastal Act.” (Ibid.)10 The superior court also concluded that “given that the
Home-Sharing ordinance provides greater access by allowing home-sharing opportunities
previously banned, the court finds no conflict between the ordinance and the City’s LUP or the
Coastal Act.” (Id. at p. 10.)11
***
The superior courts in Hayek I and Hayek II did not make any reference to allegations that
short-term rentals were previously allowed in Santa Monica. Likewise, there does not appear to be
any reference made to Santa Monica “tolerating” STRs by collecting TOT prior to seeking to
enforce a prohibition on their operation (as was alleged in Kracke and Keen).12 More generally,
the Hayek decisions focus in part on the fact that Santa Monica’s Home-Sharing Ordinance did
not constitute a new limitation on STRs and did not violate the Coastal Act.13 (See Hayek I, supra,
at p. 2 [“The Ordinance continued to prohibit vacation rentals”]; Hayek II, supra, at p. 9 [“Santa
Monica asserts STVRs have always been banned, and that the Home-Sharing ordinance actually
allows more visitor serving uses consistent with the Coastal Act”].) As explained more thoroughly
below in Section IV.C, here, the Proposed Ordinance does constitute a new limitation on STRs
and does violate both Malibu’s Commission-certified LCP and the Coastal Act.

9

The superior court issued its ruling on Hayek I on February 1, 2018. (See Hayek I, supra, at p. 4.)

10

The superior court also distinguished Santa Monica’s home-sharing ordinance from Greenfield because the entity
regulating STRs in Greenfield was a private homeowner’s association, not a city. (See Hayek I, supra, at pp. 8-9.)
However, the Coastal Commission has made clear that it agrees that where a city with an LCP institutes a change to
its STR regulations constituting a change in access, the Coastal Commission must approve such a decision. (See
Coastal Commission Amicus Brief, supra, at pp. 16-17.)
11

The federal Ninth Circuit Court of Appeal has also rejected challenges to Santa Monica’s home-sharing ordinance
based on certain federal law claims, but has never considered the Coastal Act issues discussed in this White Paper.
(See Rosenblatt v. Santa Monica (9th Cir. 2019) 940 F.3d 439, 453 [affirming district court’s dismissal of claims that
Santa Monica’s home-sharing ordinance violated the dormant Commerce Clause] [Attachment 20]; HomeAway v.
City of Santa Monica (9th Cir. 2019) 918 F.3d 676, 687, 681 fn.2 [affirming district court’s dismissal of claims that
Santa Monica’s home-sharing ordinance violated the Communications Decency Act and the First Amendment, but
noting that the district court declined to exercise supplemental jurisdiction over the plaintiffs’ Coastal Act claims and
that because the Ninth Circuit affirmed the district court’s dismissal of the federal claims, the court of appeal “need
not consider the state-law [Coastal Act] claims”] [Attachment 21].)
12

Further, unlike the situation in Santa Barbara and Manhattan Beach, Santa Monica did not have a Commissioncertified LCP.
13

See also ante fn. 10.
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C.

The restrictions placed on existing, legal short-term rentals in the Proposed
Ordinance constitute “development” under the Coastal Act
1.

The Proposed Ordinance imposes new restrictions and seasonal
prohibitions that will significantly reduce the availability of overnight
accommodation in Malibu

Malibu is an important visitor-serving coastal destination. (See Malibu LCP, Land Use
Plan, Ch. 2, § A) [“The beaches of Malibu are world-famous tourist destinations for millions of
visitors annually from foreign countries, all 50 states of the U.S., as well as to residents of cities
and towns located throughout California.”] [Attachment 22].) Yet the City has a limited supply of
traditional visitor-serving overnight accommodations—there are fewer than 120 hotel rooms in the
City.
Currently, hundreds of STRs supplement the City’s limited traditional accommodations
options. City staff previously reported that as of September 26, 2018, there were 414 properties
remitting TOT for STRs, and perhaps 109 additional STRs not registered with the City.
Approximately 94 percent of these STRs were for entire homes, a figure that includes the rental of
accessory dwelling units or duplex units where the homeowner may be onsite for the entire stay.
Approximately 74 percent of the City’s STRs were for single-family residences.14
The Proposed Ordinance would constitute a significant change from the status quo by
reducing the number of STRs available in the City. The Proposed Ordinance would prohibit the
rental of any single-family residence that is not a primary residence from October to March. Based
on Airbnb’s review of active listings in Malibu on the Airbnb platform, 90% of such listings are
“whole-home” offerings. Prohibiting short-term rentals October to March in non-primary
residences is, in other words, estimated to result in a significant reduction of annual single-family
home STR offerings in the City during those months.
2.

Malibu has historically allowed and financially benefited from short-term
rentals

Short-term rental of single-family homes is currently allowed—if not encouraged—in the
City, and there are currently no restrictions in the LCP placed on who may offer a single-family
residence for short-term rental, or the time period that such property can be offered.15 That appears
to have been the case in Malibu for decades.
Unlike in other jurisdictions, Malibu has repeatedly stated that it expressly allows the
unrestricted rental of STRs in single-family homes. As summarized by staff, “[s]hort-term rental
of residential property is currently allowed in single-family homes in the City so long as such
rental complies with the MMC, the property is registered with the City, and Transient Occupancy

14

Council Agenda Report, Item 4.B: Short Term Rental Ordinance at pp. 2-3, September 26, 2018 City Council
Meeting (Attachment 23).
15

While the City states that rental of multifamily units as STRs is not permitted, the City has registered and collected
TOT from multifamily buildings. To our knowledge, the City has never enforced its supposed prohibition on the rental
of multifamily units as STRs; if it has enforced this prohibition, it has not done so consistently.
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Tax (TOT) is properly remitted.”16 The Proposed Ordinance itself acknowledges in the recitals
that “the City of Malibu allows residential property to be rented on a short-term basis for periods
of 30 days or less.” The City has also long benefited financially from STRs. The City began
collecting TOT on STRs in 2009.17 In Fiscal Year 2018-2019, the City collected approximately
$2.42 million in TOT from STRs.18
3.

Applicable California law holds that the Proposed Ordinance constitutes
“development” requiring Commission approval

In a December 2016 letter to Coastal Planning/Community Development Directors,
then-Coastal Commission Chair Steve Kinsey explained that the Coastal Commission “strongly
encourage[s] your community to pursue vacation rental regulation through your LCP.”19 In
September 2018, Coastal staff informed the City itself that “vacation rental regulations in the
coastal zone must occur within the context of the City’s LCP,” and encouraged “the City to submit
an LCP amendment to the Commission.”20 The Commission’s direction makes sense. As held by
the California Supreme Court, “the public access and recreational policies of the Coastal Act
should be broadly construed to encompass all impediments to access, whether direct or indirect,
physical or nonphysical.” (Surfrider Foundation v. California Coastal Corn. (1994) 26
Cal.App.4th 151, 158 [emphasis added] [Attachment 29].) As discussed above, a “change in the []
intensity of use of land [. . . or] water, or of access thereto,” is “development” under the Coastal
Act. (Pub. Resources Code § 30106.)
Prohibiting STRs in an area where they were previously common “changes the intensity of
use and access to” such accommodations and constitutes development. (Greenfield, supra, 21
Cal.App.5th at p. 901.) Since 2009, the City has reportedly collected TOT from single-family
residences offering STRs. While other jurisdictions (e.g. Santa Barbara and Manhattan Beach)
currently face legal challenges to their enforcement of alleged existing STR restrictions, we have
not been able to find any indication that Malibu as a City has ever taken the position that its LCP
prohibits STRs in single-family residences. To the contrary, the City has repeatedly stated21 that
STRs in single-family homes are expressly permitted.22 Accordingly, the Proposed Ordinance,
16

See Commission Agenda Report, Item 5.C: Short Term Rental Ordinance at p. 1, May 7, 2018 Planning Commission
Meeting (Attachment 24); see also Council Agenda Report, Item 4.A: Short Term Rental Ordinance at p. 2, July 9,
2018 City Council Meeting (Attachment 25); Council Agenda Report, Item 4.B: Short Term Rental Ordinance at p.
2, September 26, 2018 City Council Meeting.
17

Council Agenda Report, Item 4.A: Short Term Rental Ordinance at p. 2, July 9, 2018 City Council Meeting.

18

Council Agenda Report, Item 4.C: Interim Short-Term Rental Ordinance at p. 1, August 10, 2020 City Council
Meeting (Attachment 26).
19
Letter from Steve Kinsey to Coastal Planning/Community Development Directors (December 6, 2016)
(Attachment 27).
20
Letter from Denise Venegas to Bonnie Blue, Malibu Planning Director (September 20, 2018) (Attachment 28).
21

See Commission Agenda Report, Item 5.C: Short Term Rental Ordinance at p. 1, May 7, 2018 Planning Commission
Meeting; see also Council Agenda Report, Item 4.A: Short Term Rental Ordinance at p. 2, July 9, 2018 City Council
Meeting (stating STRs in Malibu predate its incorporation as a city); Council Agenda Report, Item 4.B: Short Term
Rental Ordinance at p. 2, September 26, 2018 City Council Meeting (stating same).
22

We recognize that in the context of the regulation of STRs, certain jurisdictions have argued that given the
respective jurisdiction’s permissive zoning, if STRs are not expressly permitted in the zoning code, they are
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which, for the first time since the Commission’s certification of the LCP will prohibit STRs in
certain single-family residences for six months out of the year, constitutes a new regulation.
The Proposed Ordinance will effectively eliminate a significant percentage of existing,
single-family residences STRs for six months of the year. This reduction clearly “changes the
intensity of use and access to” the coast and therefore constitutes “development” under California
law. As appropriately recognized by the Commission in its amicus brief filed in the Kracke appeal,
STRs are “a high priority, visitor-serving use of coastal land.” (Coastal Commission Amicus Brief,
supra, at p. 16.) If a city wishes “to enact new policies to regulate or ban such uses,” it must do so
through an LCP amendment. (Id. at p. 17.) The Proposed Ordinance is a complete new policy that
regulates STRs and will eliminate a significant percentage of available single-family residences
STRs for six months out of the year. The City can only impose the new restrictions and prohibitions
through an LCP amendment.
The trial court’s decisions in Kracke and Keen are instructive. In both cases, Santa Barbara
and Manhattan Beach collected TOT from STRs for years before subsequently moving to regulate
and limit their operation. In each of these cases, the trial court recognized that the efforts to regulate
and limit STRs would reduce the availability of existing STRs and thus constitute development.
Malibu not only has collected TOT from STRs for the last 11 years, as City staff has pointed out
on numerous occasions, short-term rental of single-family residences is currently permitted in the
City.23 There are currently no restrictions in the LCP placed on who may offer a single-family
residences as an STR, or the time period such property can be offered. Accordingly, the STR
Ordinance’s new restrictions and prohibitions on STRs in the City represents a “change in the []
intensity of use” requiring approval by the Commission.24
Hayek I and Hayek II do not provide otherwise. First, Santa Monica, unlike Malibu, never
allowed STRs under its zoning code. Santa Monica’s Home-Sharing Ordinance could arguably be
viewed as allowing and/or facilitating new access. Here, in contrast, there is no doubt that the
Proposed Ordinance would significantly decrease Coastal access to single-family residences for
six months out of the year, and Greenfield, Surfrider, and the superior court judges in Kracke and
Keen have all determined that such a decrease in coastal access is development under the Coastal
Act requiring approval by the Commission.
IV.

THE PROPOSED ORDINANCE IS INCONSISTENT WITH THE MALIBU LCP
AND THE COASTAL ACT

prohibited. This “permissive zoning” argument does not apply in Malibu. Malibu has repeatedly indicated that STRs
in single-family residences are permitted under its LCP. Moreover, as explained by the Coastal Commission, “when
an LCP is silent about the regulation of a high-priority coastal land such as STVRs, the Coastal Act does not allow
local jurisdictions to enact new policies to regulate or ban such uses without going through the local coastal
amendment process.” Coastal Commission Amicus Brief, supra, at pp. 16-17. The Commission has also informed
various jurisdictions around that State that it has “generally interpreted local zoning ordinances in a broad fashion
and found that short-term rentals are a form of residential use, permitted by right in any residentially zoned area
unless such uses are specifically prohibited or otherwise restricted.” See, e.g., July 13, 2018 Letter to the City of San
Diego (Attachment 30).
23
See, e.g., Commission Agenda Report, Item 5.C: Short Term Rental Ordinance at p. 1, May 7, 2018 Planning
Commission Meeting.
24
See Greenfield, supra, 21 Cal.App.5th at p. 901.
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The Commission takes the position that significant restrictions on STRs will only be
permitted based on a case-specific determination of “the extent to which STVRs form a necessary
part of a jurisdiction’s suite of coastal accommodations,” a determination that, again, must be made
by the Commission. (Coastal Commission Amicus Brief, supra, at p. 20, fn. 7.) A new regulation
that “cause[s] a sharp decline of visitor serving accommodations in the coastal zone . . . objectively
hinders visitor access to the coast” in conflict with Coastal Act policies. (Id. at pp. 19-20.) Here,
the Proposed Ordinance will result in a “sharp decline” in visitor-serving accommodations in the
City by effectively removing a significant percentage of available single-family STRs in the City
from October to March. This is particularly problematic in Malibu, where are there are extremely
limited traditional overnight accommodations.
A.

The Proposed Ordinance directly conflicts with the City’s LCP

The City’s LCP clearly states:
A broad policy goal of California’s Coastal Management Program is to maximize the
provision of coastal access and recreation consistent with the protection of public
rights, private property rights, and coastal resources as required by the California
Constitution and provided in Section 30210 of the Coastal Act.25
The Proposed Ordinance fails to “maximize” the provision of coastal access. As explained
above, the vast majority of single-family homes offered as STRs in Malibu are likely secondary
residences. Given the Proposed Ordinance’s restrictions on non-primary residences, the City will
lose a significant percentage of its single-family STR overnight accommodations every year from
October to March. In a City with fewer than 120 hotel and motel rooms, these new restrictions
directly conflict with the following LCP policies calling for the protection of existing visitorserving facilities in the City:
2.34 – Existing, lower cost visitor-serving and recreation facilities, including overnight
accommodations, shall be protected to the maximum feasible extent. New lower cost
visitor and recreation facilities, including overnight accommodations, shall be encouraged
and provided, where designated on the LUP Map. Priority shall be given to developments
that include public recreational opportunities. New or expanded facilities shall be sited and
designed to minimize impacts to environmentally sensitive habitat areas and visual
resources.
2.36 – Coastal recreational and visitor serving uses and opportunities, especially lower cost
opportunities, shall be protected, encouraged, and where feasible, provided by both public
and private means. Removal or conversion of existing lower cost opportunities shall be
prohibited unless the use will be replaced with another offering comparable visitor serving
or recreational opportunities.26
Further, the LCP policies reproduced above not only require the protection of existing
visitor-serving and recreation facilities, but also direct the City to encourage new facilities.
25

Malibu LCP, Land Use Plan, Ch. 2, § A.1.

26

Malibu LCP, Land Use Plan, Ch. 2, § C (Attachment 31).
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By imposing restrictions on the year-round offering of single-family homes as short-term
rentals that are not a primary residence, and restricting multifamily buildings to offering two
units for short-term rentals, the proposed STR Ordinance creates a strong disincentive for the
establishment of any new short-term rentals in the City. This is particularly problematic for
future coastal access in a community with fewer than 120 existing hotel and motel rooms, and
where no new hotels or motels have been constructed since the City was incorporated in 1991.
B.

The Proposed Ordinance directly conflicts with the Coastal Act

The Proposed Ordinance is also inconsistent with the Coastal Act policy reproduced
directly below and the California State Legislature’s intent to “[m]aximize public access to and
along the coast and maximize public recreational opportunities in the coastal zone consistent with
sound resources conservation principles and constitutionally protected rights of private property
owners”:27
The use of private lands suitable for visitor-serving commercial recreational facilities
designed to enhance public opportunities for coastal recreation shall have priority over
private residential, general industrial, or general commercial development, but not over
agriculture or coastal-dependent industry.28
As previously summarized by Commission staff, “the Coastal Act places a higher priority
on the provision of visitor-serving uses, particularly overnight accommodations, over private
residential uses because such visitor-serving uses offer a vehicle for the general public to access
and recreate within the state’s coastal zone.”29
As discussed above, in its amicus brief in the Kracke appeal, the California Attorney
General, on behalf of the Commission, explained:
The City’s strict regulation of STVRs raises serious concerns regarding consistency with
the Coastal Act’s policies of maximizing statewide public access to the coast. The City’s
newly adopted regulation caused a sharp decline of visitor serving accommodations in the
coastal zone. Only 6 of 114 then-existing vacation rentals continued to operate in the
coastal zone after the City re-defined STVRs as “hotels” under its municipal code. Instead
of enhancing public access, the City’s regulation of STVRs objectively hinders visitor
access to the coast.30
Malibu’s Proposed Ordinance clearly fails to prioritize visitor-serving overnight
accommodations and will likewise “cause[] a sharp decline of visitor serving accommodations in
the coastal zone.” The Proposed Ordinance violates Coastal Act policies.

27

Pub. Resources Code § 30001.5.

28

Pub. Resources Code § 30222 (Attachment 32).

29

Letter from Susan Craig, Central Coast District Manager, California Coastal Commission, to Carl Holm, Director,
Monterey County Resource Management Agency (June 23, 2016) (Attachment 33).
30

Coastal Commission Amicus Brief, supra, at pp. 19-20 (citations to the administrative record omitted).
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V.

CONCLUSION

The Proposed Ordinance will sharply reduce the availability of visitor-serving overnight
accommodations in Malibu. This reduction constitutes “development” under the Coastal Act,
necessitating approval by the Commission in the form of an LCP amendment or a CDP. Further,
given the Proposed Ordinance would severely restrict the availability of overnight
accommodations in the City every year from October to March, coupled with the fact the City has
fewer than 120 hotel and motel rooms, the Proposed Ordinance also runs afoul of the City’s LCP
and the Coastal Act.

14

R

Heather Glaser
Subject:

Your Question - 3838 Paseo Hidalgo
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CITY CLERKS OFFICE
CITY OF MALIBU

FILED

Begin forwarded message:

City of Malibu
Office of the City Clerk

From: John Choi <john.choi@airbnb.com>
Subject: Your Question - 3838 Paseo Hidalgo
Date: August 10, 2020 at 10:19:07 PM PDT
To: kfarrer@malibucity.org

8/10/2020
Meeting Date_________________________
4C
Agenda Item #________________________

CM, in response to your question addressed to me tonight during the STR interim ordinance discussion.
Airbnb can and often does take action to remove listings that have violated our terms of service and internal policies ‐
including creating a neighborhood disturbance. We have offered on several occasions throughout the years to work
with city officials to remove problem properties.
The tools I mentioned in my comments: www.airbnb.com/neighbors and our law enforcement portal are designed to be
channels to be notified of these issues.
Last week, we were made aware by one of our hosts of the problems at 3838 Paseo Hidalgo. We researched this issue
and based on publicly available information and complaints that we were made aware of, we issued a 30 day suspension
earlier today. If there are additional violations, we can escalate our action, including up to permanent removal if
appropriate.

‐‐
John Choi
Public Policy
Los Angeles
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From:
Sent:
To:
Cc:
Subject:
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D

CITY CLERKS OFFICE
Jo Drummond <jyotidrummond@yahoo.com>
CITY OF MALIBU
Sunday, August 9, 2020 5:36 PM
City Council; Karen Farrer; Mikke Pierson; Jefferson Wagner; Skylar Peak; Rick Mullen
Heather Glaser
Pls do not require an on-site host for residents using their home for STR for only 4-8 weeks per year

Dear Honorable Mayor Pierson and City Council,
Please see our comments below that unfortunately were ignored by the Planning Commission on July
29, 2020. We hope City Council can keep regulations high but also reasonable so that
homeowner/vacationers can supplement their own incomes for a short period of time during the
holiday seasons and not full time like so many other STR homes. Having an on-site host for people
who rent out their home only 4-8 weeks per year (one week minimum at a time) will essentially end
this type of rental in our neighborhoods and the quiet, kind guests that come and stay with us that are
just like our own family and bother no one in the community. It will also stop the much needed TOT
that gives much income for our already severely cut city budget. We fill a need in the city and also fill
our own financial needs for college and property taxes with this very short term renting of our primary
residence. Perhaps a separate permit can be obtained for primary residence homeowner/vacationers
like ourselves that does not require an on-site host but 24/7 emergency call response and a neighbor
on the street with a key or ourselves remotely to contact if needing further action.
Thanks very much for your consideration to the non full-time respectful renters in Malibu.

FILED

Jo & Colin Drummond

City of Malibu
Office of the City Clerk

Begin forwarded message:

8/10/2020
Meeting Date_________________________
From: Colin Drummond <colinldrummond@gmail.com>
4C
Date: July 27, 2020 at 10:51:22 PM PDT
Agenda Item #________________________
To: Jo Drummond <jyotidrummond@yahoo.com>
Cc: planningcommission@malibucity.org, John Mazza <res02igz@gte.net>, Chris Marx
<chrismalibupc@gmail.com>, David Weil <davidweil@gmx.com>, Steve Uhring
<steveuhring@yahoo.com>, "jdjenningslaw@gmail.com" <jdjenningslaw@gmail.com>, Kathleen
Stecko <kstecko@malibucity.org>, "rosemarie.ihde@gmail.com" <rosemarie.ihde@gmail.com>
Subject: Re: Pls do not require an on-site host for residents using their home for STR for only
6-8weeks per year.
Honorable Planning Commissioners,

My husband and our family of 5 go away for several weeks in the summer as well as the winter for
two weeks and when we do we rent out our home to help defray property taxes and college tuition
(we have 3 kids that need college paid for - that’s hundreds of thousands of dollars as you know).
We rent it out for a minimum of one week often renting regularly for 12-15 days to similar families
such as ours needing a getaway. They are always quiet, respectful and enjoy the home. They use
the entire house so there would be no place for an on site host to be present. Unless it could be one
of my neighbors who might be willing from their own home?

1

8/10/2020
PL
CC: Council; CM; CA ;______;
Ref. Binder; Original to _____________
Agenda File

Please have consideration for homeowners who are not making a full time living off short term
rentals but trying to make ends meet by renting out their home for a short period of time during the
year when most neighbors are also on holiday. The better option over the on-site host would be to
limit the number of days allowed during the year, i.e. 60 days max.
We would add that requiring an on-site host seems less like a reasonable attempt to restrict STRs
and more like a way to outright eradicate them, thus trampling on our rights as tax paying
homeowners. The home is being used as a short term residence by our guests not for parties, etc.
We all know and fear Malibu becoming half empty, filled with strangers renting homes for wild, loud
weekend visitors.
I think it's helpful to view the STR owners as two very different types: those attempting to draw
income on a semi-full time basis and those supplementing their incomes occasionally like ourselves.
Using ourselves as examples, we are not turning Malibu into a ghost town. We are highly active and
visible volunteers in the community, our kids go to Malibu High, we shop at Ralph's, etc. We are no
threat to the fabric of Malibu, we are an important part of it.
The ordinance should make reasonable accommodation for these very plainly different scenarios.
We would also hope they do not raise the already high TOT 12% tax to 15%. This is a fair chunk out
of the earnings that again go towards our property taxes, etc.
Thank you for your consideration in this matter and looking out for the little guys in Malibu.
Sincerely,
Jo & Colin Drummond
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Sent from my iPad

https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQAHucnwt%2BZ6VNv0mO2yqd…
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2. Owners should be on sight. Nearby owners is inadequate. I can’t believe that the
24/7 immediate response will be possible based on the City enforcement code
contact, a recording and never a personal response. If the response is not
mmediate the response is meaningless. The sheriff takes hours to respond because
they do not have the personnel.
3. umber of cars should be limited to one, not 7. Our hill has narrow streets and few
parking spaces for homeowners.
4. Ordinance to start immediately. We cannot wait until January 15, not another day.
5. All current hosts cannot continue as usual and cannot be considered “grandfathered
n.”
6. ot clear the total number of days a home can be rented a year-no more than 30
days per year, period.
7. f the property has several complaints and citations, the ordinance should be
retroactive. The sheriff, the City, the Council etc. has received hundreds of
complaints from us.
8. Over and over the STR on Paseo Hidalgo has been used commercially for video,
magazine, and music shoots, 2 in the last 3 weeks- no permits. No renter should be
allowed to use the rental for business purposes.
9. There is no clear mention of parties or what one renter called his group of 70
people, a gathering. An extended family of 14 made noise well into the morning
hours recently.
10 14 people Is too many. In our neighborhood that could mean 5-7 cars. To protect
residents most neighborhoods require visitor and owner parking permits. Our safety
must be a primary priority.
11 The City should require all properties to apply for an STR permit and work with STR
agencies to rescind the rights of a property owner who has broken the agreement.
The Madison Investment Group should lose their permit immediately. There is a
preponderance of evidence that supports an immediate ban on the Madison
nvestment Group’s right to conduct business in Malibu.
12 The STR companies should be required to investigate the prospective renters so that
hosts will be assured and can assure neighbors that the neighborhood will not be
negatively impacted.
e now have at least 5 STR’s in our neighborhood, known for narrow streets, little land
but incredible views. They are not all party houses, but the number of cars on our streets is
a safety issue. We can no longer walk safely through our neighborhood. I wish that all
STRs could be banned.
My son, daughter-in-law and granddaughter were hoping to move in with me because of
economics. Would you want your children or grandchildren to live next door to a constant
stream of strangers, traffic, drunkenness and abusive behaviors?
A deputy told me that even one strange car in her neighborhood was investigated. Friday
night, as an example, throughout the evening groups of party goers arrived driving
through the streets in cars with loud mufflers and rap music. Yes, the sheriff closed down
the party, but after we experienced hours of abuse.
would encourage all owners of short term rental properties to sell or rent and bring back
stable, responsible homeowners/renters to our City. Greed is the root of all evil.
https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQABzr%2FWMPajdJlxIDfgZjTPY…
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Sincerely and be safe.
Joanne Gary
H 310 456-5088
C 310 924-4680
21401 Calle Del Barco
MALIBU, CA 90265

Sent from my iPad

Sent from my iPad
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Dear Council Member ,
Hopefully, you read my for the record email. Here are some of the public comments I would have
liked to have made
Karen Farrar: please pursue your investigation of the Airbnb 3833 rental. It is only recently that we
have a contact # There i o much evidence to ban thi corporation owner It' not ju t about the
bad actors. it's also about the neighborhood profile. Thank you.
The Drummonds: Entitlement people, can't stand in line with the rest of us; an Ordinance should not
take into account their 8 week vacation plan , and if they are uch giving people, would 3% affect
them?
Ian Bolton: I can't believe he brought up the race card.. I have met his beautiful wife who happens to
be black He ha a clo e relation hip with Airbnb attorney So again, I a k the que tion ; why can't
Ian rent the house and bring a more stable family into the community.
Larry Stappy: idiot, sell or rent your home ( I have heard him before) bring a stable family into the
community
Learn Werner: horrible comments, there are other problems created by STR's besides 3833 Paseo
Hidalgo.
Airbnb representative: 30-day ban is not enough. It is not sufficient. Based on all the evidence a total
ban should be put in place. It is a corporation, not a Malibu resident.
Grame Clifford, Bruce Silver tein, Kraig Hill, identified the i

ue

o articulately

Code Enforcement, Bonnie and Doug have not responded to my emails and in-person
messages.Code enforcement has been exceptionally non-existent.
City Attorneys, Christi Hogin and Travis: please not corporations or individuals buying properties to
turn into STR's. I had a horrible conversation with Travis at least a year ago and he was completely
unsympathetic and expressed his total acceptance of STRs.
Norm's Hotel: YES, YES, YES More hotels less STR's, a plus with Coastal
Rick Mullen: I heard your comments about AIRbnb. Could you PLEASE, PLEASE CALL ME.?
IT IS NOT ONLY ABOUT PARTY HOUSES, IT IS ABOUT WHAT IS HAPPENING TO
NEIGHBORHOODS, for example, LA COSTA HILL, AN EXAMPLE OF STR'S CHANGING THE
NEIGHBORHOOD PROFILE I WANT PERMANENT NEIGHBORS, OWNERS AND RENTERS
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Good Night, 11:37

Sent from my iPad

City of Malibu
Office of the City Clerk

8/10/20
Meeting Date_________________________
4C
Agenda Item #________________________

8/10/20
PL
CC: Council; CM; CA ;______;
Ref. Binder; Original to _____________
Agenda File
https://outlook.office.com/mail/inbox/id/AAQkADYxMThhNTg0LTQxMTAtNDRjOC05YjM0LTk4NmMxMTY5MzBkNQAQAEIccfexhSxBlii2SKIUPD0%3D

1/1

R

Heather Glaser
Subject:

Interim Short-Term Rental Ordinance

E C E I V E
Aug 10 2020

D

CITY CLERKS OFFICE
CITY OF MALIBU

From: joey goodman
Date: August 10, 2020 at 9:18:34 AM PDT
To: Skylar Peak <speak@malibucity.org>, Jefferson Wagner <jwagner@malibucity.org>, Mikke Pierson
<mpierson@malibucity.org>, Karen Farrer <kfarrer@malibucity.org>, Rick Mullen <rdmullen@verizon.net>
Subject: Interim Short‐Term Rental Ordinance

Hello,
I'm a 35 year resident of Malibu and I'm imploring the City Council to approve this ordinance. The reason
I believe it is urgently needed to pass due to the fact that the activities at 3833 Paseo Hidalgo have
severely impacted the quality of life that previously existed in our La Costa neighborhood.
The content of the link here: https://we.tl/t‐iusI7jRqvH is to document the offenses and illegal activities
that have transpired over the last 2.5 years. Unfortunately, we find ourselves with no enforcement
actions available to us despite the activity. We strongly believe that instituting this ordinance will allow
Malibu City code enforcement officers to effectively do their job.
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With Gratitude,
Joey & Georgia Goodman
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We used to live on a quiet clean cul de sac. Not for the last 2 years. Not since a home was purchased
out of foreclosure and converted to a STR. A non owner occupied property. Never lived in. Not a
neighbor.
We are all elderly, although some residents may object to that description.
At this exact moment in time I find myself requiring a gun or an attorney. A weapon is cheaper, but
obtaining one may result in my need for legal representation.
Without some form of code enforcement provisions, our neighborhood and it’s quality of life is
diminished daily. Significantly impacted by the numerous actions and behaviors associated with 3833
Paseo Hidalgo st.
The ordinance is not perfect. What is?
At present our neighborhood finds itself without any enforcement. Zero
I find this ordinance provides a much needed clarity and rational approach. I believe STR problems are
confined to non owner occupied properties that are operated for profit. A commercial enterprise in a
residential district.
I ask the the city attorney elaborate on the grandfather issue that exists.
I ask you act with urgency on this matter. It is a step in the right direction and i fail to understand the
oppositions rational.
Let’s respect everyones rights and proceed in a rational productive fashion. Let’s bring some regulation
and order to a chaotic situation.
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If not, see you at the inquest.
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Re short-term rentals, I urge you to adopt the recommendations made by Lynn Norton in her letter
of August 5th. She’s more on top of the many various issues around STR’s than anyone involved,
other than Michael Lustig. (Generally, I agree with his take on things too, but have not yet seen
whatever his most recent writing may be.) Lynn’s letter is that good.
A few points to emphasize. Staff’s assumption that a STR ordinance would need a CDP appears to
be unwarranted. Consider this report from the Santa Monica Daily Press1:
On February 19, 2019, in City of Santa Monica v. Diana Hayak, the Appellate Division of
the Superior Court dismissed Defendant Hayak’s appeal and affirmed eleven counts of
short-term rental violations against Hayak for illegally advertising and operating a shortterm vacation rental business in Santa Monica. The trial court decision in this case made
clear that the City’s Home-Sharing Ordinance is a valid exercise of the City’s police
powers and not preempted by the California Coastal Act. The trial court further held
that the Home-Sharing Ordinance “does not require a coastal development permit and
the [Coastal] Commission’s authority does not extend to approving or rejecting
general laws adopted by cities.”

That case, having been affirmed at the appellate level, constitutes precedent applicable to Malibu if
a lack of a CDP for the ordinance were to be challenged in court. More to the point, it would be
reckless for anyone to bring the “lack of CDP” argument to court against the City in the first place.
That being the case, the need for the Interim ZTA is questionable at best. The City can and
should simply pass the main ordinance and implement it immediately. With regard to how the
Coastal Commission might react, you don’t even need to invoke the principle that “it’s better to ask
for forgiveness than to ask for permission.” Just let the onus rest on the contestant who would have
to persuade the Coastal Commission that what’s good enough for Santa Monica is not good enough
for Malibu. The court’s language (above), that “the Home-Sharing Ordinance does not require a
coastal development permit,” is unequivocal.
1 https://www.smdp.com/santa-monica-city-prosecutors-obtain-a-trio-of-wins-in-short-term-vacation-rentalenforcement-cases/173258
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Meanwhile, Attorney Rusin authored an article in 2015 on how cities can deal with STR’s, for the
League of California Cities web-magazine, Western City.2 His article referenced an appellate case,
Ewing v. City of Carmel-by-the-Sea,3 that offers some good guidance for your current deliberations:
[T]he court found that the short-term rentals alone [even in the absence of
neighbor complaints] sufficiently threatened the residential character of a
neighborhood because “short-term tenants have little interest in public
agencies or in the welfare of the citizenry.”
That precedent is enough to counter anyone who says, “Well, if no one complains, what’s the
harm.” The harm is that every house that doesn’t hold a permanent neighbor is a strike against
community.
Finally, as regards the overall financial context, all the handwringing over how bad the City
finances will be in the coming years is unbecoming and unnecessary. Certainly economic times will
get tougher. And I expect that, on the national and international scales, economies will actually get
worse than many pundits dare even yet whisper. But Malibu will remain reasonably immune to
much of that, because demand for Malibu property will remain high, due simply to the principle of
scarcity. Even if only one-hundredth of one percent of Americans manage to eek along as well as
they have (ie.., they’re in a rare sector that isn’t harmed by depressionary economics), there will still
be thousands of times more people grabbed by the allure of Malibu than there are properties here.
That demand will stay reasonably high, and will keep Malibu’s property tax revenues in the same
ballpark they’re in now. We certainly saw that in the 2008 GFC property values here did not dip,
they merely grew less than would have otherwise been expected (granting that the impending
depression will be worse than the GFC).
Property tax revenue is nearly half of all City General Fund revenues. The other half is comprised of
segments of 7-10% each: sales tax, licenses and permits, TOT, etc. Those segments can be expected
to drop to no more than half of their current value, on average, at worst. Which means that at the
very worst, the General Fund will still be worth at least 3/4 of its present value. So, certainly there
will be some pain as the City’s belt tightens. But here’s the point:
The City’s finances will not be affected in such a cataclysmic way that we must hang onto the STR
revenue – especially in light of all the harm that STR’s impose on the community, and on our
collective sense of community. Hanging onto that extra TOT is not now, and will not ever be, worth
destroying the things that make Malibu most special: our famillies, neighborhoods, our connections
among ourselves. As long as we continue to allow STR’s, our famous Way of Life will remain
moribund, replaced by someone else’s Way of Vacation. I, for one, am weary of inescapably playing
a background Extra in some stranger’s sunset selfie. It’s time to take our City back from the out-oftowners. Monday night.
Best,
Kraig

2 https://www.westerncity.com/article/home-sharing-new-economy
3 Ca Ct App 1991 https://caselaw.findlaw.com/ca-court-of-appeal/1766940.html
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More re Item 4C, STR's...

D

Dear Council members,
In several conversations I’ve had about STR’s, it has become clear that one thing is not at all clear to some folks. Namely,
the fact that the new state laws implementing ADU’s expressly disallow STR’s.
That is clarified in the précise provided the law firm Best, Best & Krieger ("California Paves Way for More ADUs”):
"Cities may no longer allow short‐term rentals of ADUs.”
See: https://www.bbklaw.com/news‐events/insights/2019/legal‐alerts/10/california‐paves‐way‐for‐more‐adus
Specifically, Gov't Code §65852.2 (implementing AB 881, SB 13 and AB 68) provides that:
65852.2.(e)(4): A local agency shall require that a rental of the accessory dwelling unit created pursuant to this
subdivision be for a term longer than 30 days.
That “shall require” leaves no doubt that ADU’s cannot be used as STR’s. [The same wording appears also at (D)(5)]
Presumably the Council could, if you wanted, provide that *guest houses* built as such under the prior legal regime
could be rented as STR’s, subject to all the other conditions you will impose under the new ordinance. But ADU’s have
been implemented to provide affordable housing – which STR’s categorically are not. This then would create two classes
of ancillary structures: those than could be rented as STR’s – if the Council decided to do that – and those that cannot
(notwithstanding that you might desire that they could). Thus, if simplicity and/or fairness are top priorities, your
preference should be to simply prohibit ALL ancillary structures from being STR’s.
Alternatively, if you wanted to allow existing guesthouses (but not ADR’s) to be STR’s, then any new ones built could not
avail themselves of the liberal new standards unique to ADU’s, e.g.., reduced setbacks, reduced parking requirements,
etc. In other words, if someone wanted to build an ancillary structure to rent as an STR – if you would even allow that at
all – then they would have to meet the stricter pre‐existing requirements for a guesthouse. Again, it would be simpler to
have one standard, to simply prohibit short‐term rental of ALL ancillary structures, not just ADU’s as mandated by Gov't
Code §65852.2.
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Best,
Kraig
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Heather Glaser
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Sent:
To:
Subject:
Attachments:

K Hill
Monday, August 10, 2020 12:57 AM
Rick Mullen; Skylar Peak; Jefferson Wagner; Karen Farrer; Mikke Pierson; Heather Glaser
More re Item 4C – Coastal need not approve the STR Ordinance
KHill_toCouncil_reSTR's,LCP,Coastal.pdf

Dear Council members,
Please find attached my letter showing that the foundational documents of the City – the General Plan, LCP and the
Coastal Act – do not allow for STR’s in Malibu; and that STR’s are not susceptible to the Coastal Commission’s mandate
to promote “visitor serving” activities, etc.
It serves the greater point that the interim ordinance is an unnecessary complication, and that the main ordinance can
be implemented immediately (perhaps with a *short* grace period, as you see fit), without having to send it to Coastal
for their blessing.
Being three pages full of references to code, the letter may seem a bit like using a bazooka to kill a mosquito…but it was
an itch that had to be scratched.
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“Malibu will provide passive, coastal-dependent and resource-dependent visitor-serving
recreational opportunities (at proper times, places and manners) that remain subordinate to
their natural, cultural and rural setting, and which are consistent with the fragility of the
natural resources of the area, the proximity of the access to residential uses, the need to
protect the privacy of property owners, the aesthetic values of the area, and the capacity of
the area to sustain particular levels of use.
The Mission Statement limits those opportunities provided to visitors to “recreational” ones.
There’s no requirement to provide overnight lodgings. In fact, even those “recreational
opportunities” must be “consistent with” a variety of enumerated things like the privacy of property
owners and the capacity of the area to sustain particular levels of use – of which, STR’s are
consistent with none.
LCP
Let’s first dispense with the LIP (part of the LCP): it has nothing germane to say on the subject. For
example, it uses the word “visitor” 21 times, but none of those mentions are directly relevant (e.g.,
the phrase “The CV-1 District is intended to provide for visitor serving uses” doesn’t say anything
relevant to whether STR’s can be required or even allowed in residential areas). There are similar
non-germane references in the LUP and the Coastal Act.
Now let’s see what more specific the LUP has to say.
2.34 Existing, lower cost visitor-serving and recreation facilities, including overnight
accommodations, shall be protected to the maximum feasible extent. New lower cost visitor
and recreation facilities, including overnight accommodations, shall be encouraged and
provided, where designated on the LUP Map. Priority shall be given to developments that
include public recreational opportunities.
Note: “lower cost accommodations” is not defined in the Coastal Act, but “Lower cost overnight
visitor accommodations” is defined in LUP 2.25 as: “e.g., campground, RV park, hostel, or
lower cost hotel/motel). Such uses typically cost between $25 and $150 per night (think of a Motel
6). Whereas STR’s would rarely if ever be included in that same category, as the average per night
price of a house in Malibu is ~$2,000.1 So there are arguably no “existing, lower cost visitorserving” accommodations in Malibu to “protect.”
Next, the following sections of the LUP are the most it might concede:
2.36 Coastal recreational and visitor serving uses and opportunities, especially lower cost
opportunities, shall be protected, encouraged, and where feasible, provided by both
public and private means.
2.37 Priority shall be given to the development of visitor-serving commercial and/or
recreational uses that complement public recreation areas or supply recreational
opportunities not currently available in public parks or beaches. Visitor-serving commercial
1 As determined by searching listings on several STR websites, and making several Google queries – $2,000 is a
ballpark figure, but clearly an order of magnitude different from the “lower cost” options.
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and/or recreational uses may be located near public park and recreation areas only if the
scale and intensity of the visitor-serving commercial recreational uses is compatible with the
character of the nearby parkland and all applicable provisions of the LCP.
5.2 ...Visitor serving commercial uses shall be allowed in all commercial zones in the City
and shall be given priority over other non-coastal dependent development….
In short, the LUP “protects” and “encourages” lower cost visitor-serving uses and facilities, but
does not require them; and the only place is says they “shall be allowed” is in commercial zones.
And again, “visitor serving” means “non-residential.”
COASTAL ACT
Similarly, the Coastal Act wants to protect and encourage lower cost visitor facilities, but doesn’t
encompass STR’s because, again, they aren’t “lower cost” options like campgrounds or hostels:
Section 30213 Lower cost visitor and recreational facilities; encouragement and provision;
overnight room rentals
Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided. Developments providing public recreational opportunities are preferred.
The commission shall not: (1) require that overnight room rentals be fixed at an amount
certain for any privately owned and operated hotel, motel, or other similar visitor-serving
facility located on either public or private lands; or (2) establish or approve any method for
the identification of low or moderate income persons for the purpose of determining
eligibility for overnight room rentals in any such facilities.
In the following section, the Act gives preference to commercial recreational facilities, but not to
other sorts of commercial facilities such as STRs:
Section 30222 Private lands; priority of development purposes
The use of private lands suitable for visitor-serving commercial recreational facilities
designed to enhance public opportunities for coastal recreation shall have priority over
private residential, general industrial, or general commercial development, but not over
agriculture or coastal-dependent industry.
CONCLUSION
“Visitor serving” expressly means “non-residential,” as defined in the General Plan. Even if you
were to give it a broader meaning, the LPC and Coastal Act promote visitor-serving recreational
activities in public areas, or commercial activities in commercial zones; but nothing in those codes
allows for, let alone requires, commercial visitor-serving functions in residential neighborhoods.
The notion that the Coastal Commission should have jurisdiction over STR’s is not supported in any
of the codes that are foundational to Malibu’s existence under state law.
Respectfully,
Kraig Hill
3
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Kelsey Pettijohn
Subject:
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Short Term Rentals

From: Lynn Maccuish
Sent: Monday, August 3, 2020 1:18 PM
To: Mikke Pierson <mpierson@malibucity.org>
Subject: Short Term Rentals
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LYNN M MACCUISH
3343 RAMBLA PACIFICO
MALIBU, CA 90265
AUGUST 3, 2020
RE: Short Term Rentals
Dear Mayor Pierson,
Thank you so much for tackling the highly contentious issue of Short Term Rentals.
I listened to some of the Special Council Meeting on this topic last Wednesday and was concerned that so many seemed
to oppose the owner occupancy requirement. They appeared to fear losing the extraordinary income that they derive
from exploiting our residential neighborhoods for their financial gain.
I have Short Term Rentals directly to the South, East and West of my home. The continuous stream of transients has
made me and my family feel unsafe in our own home, particularly in regards to strangers, coming and going, who don’t
grasp how vulnerable we are to wildfires and who smoke, party and have barbecues when the wind is blowing.
In addition to safety, our sense of community is totally undermined by having no real neighbors. At least if the
homeowner is required to occupy the residence, some semblance of community will be restored. It will also prevent the
purchase of homes for the sole purpose of exploiting the beauty and cohesiveness of our communities, as happens now.
I’ve lived on my property since 1986. Like many Malibuites, I prefer that no Short Term Rentals be allowed. However, if
that is not feasible then I want the most stringent restrictions possible implemented.
I love living in Malibu. I don’t love what is being allowed to happen here.
Sincerely Yours,
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When a house has no permanent resident and it is used just for STR’s it is a de facto hotel. It reduces our
housing stock and our potential for school enrollment, and it makes a neighborhood less of a neighborhood.
When I first came to the City Council and asked that you make progress on this issue, I talked about my
neighborhood in Malibu where neighbors bring a meal to another who’s under the weather, and they catch up
when they're walking by with their dog, and they look after each other’s house when one is out of town, and
they bring in their elderly neighbors' trash, and they take in wandering pets until they can call around and find
the owner, and they call their neighbors when there's a fire to see if they're up and packing or if they need any
help. That’s what neighbors do. That’s not what short term renters do.
In Santa Monica, they get it. When they passed their homesharing ordinance in 2015, their mayor said that
when "there is no permanent resident on the site, we've lost that part of the fabric of our community". It’s not
only about getting rid of extra noise and cars. The question to me is, does this Malibu City Council get it?
The “interim” STR ordinance that you are going to vote on next week would allow people who do not live or
vote in Malibu, whose only love of Malibu or commitment to Malibu is how much money it can make them, to
buy a house in a Malibu neighborhood purely to run a hotel in it. I’d be floored if any one of the five of you
thinks that’s okay or thinks that’s the way to create the city’s income or even that that’s okay for another couple
years. Twelve years ago we collected zero income from STR’s in people’s residences and we were able to
function as a city. A short six years ago we were taking in only a quarter of a million dollars in TOT tax according
to a staff report prepared by Reva at that time. And now since then we are like addicts snorting in every dollar
we can on the selling out of our neighborhoods for TOT tax and seemingly afraid that the city would go bankrupt
otherwise.
The Hosted STR ordinance passed by the Planning Commission, unlike the interim ordinance, doesn’t allow de
facto hotels in our neighborhoods; it only allows permanent residents to do STR’s in their own primary
residence. Their house would still have a permanent resident in it who is part of the community and who is also
answerable to their neighbors.
I’m aware that the City Attorney has advised that the Hosted STR ordinance, the one that will significantly
preserve neighborhoods, by eliminating de facto hotels in our neighborhoods, would need to go to Coastal. I
think you City Council members need to get creative and resourceful and rise up if you actually care about this.
Because what Malibu needs, by hook or by crook, is to implement an ordinance that will stop de facto hotels in
Malibu neighborhoods NOW, not after a potential two years of slogging through Coastal, and not left only to
the hope that a future City Council will follow through. If you don’t do that NOW, you simply are not doing it
and it may or may not ever happen.
If you were thinking of buying a house in Malibu and moving here to raise your children, and a house was on the
market, and on either side of it was a house that had no permanent resident but only STR’s, would you buy that
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house and move there? I doubt it. Not even if the STR renters were never noisy and only parked one car in the
street? We need to stop allowing de facto hotels that make it less desirable to live in our own neighborhoods.
My request is that you will NOT pass this interim ordinance and that you will pass the Hosted STR ordinance
either next week, or if noticing law requires, by posting an agenda item next week for 3 weeks out and pass it
then. (I further hope that in the Hosted STR Ordinance you will reconsider the concept of Designated
Operators, which the Planning Commissioners preserved according to your direction; and I’ll write to you about
that separately.) The interim ordinance is a step backwards. It delays us from getting what we need. It further
legitimatizes the city’s acceptance of de facto hotels in neighborhoods by creating a process to PERMIT them,
most likely adding more burden to our future effort to take away that right. And it lulls you with the pretense
that you have actually done something.
Here are a few ways you could proceed to solve the STR problem NOW:
(1) Pass the Hosted STR ordinance and enforce it and do not go to Coastal. If need be, litigate. A court in
Santa Monica ruled that Santa Monica did not need to go to Coastal to enforce its Homesharing
ordinance. There is at least a case to be made that Malibu doesn’t either. Please see the court’s
decision attached, and my related footnotes below*
(2) Pass the Hosted STR ordinance, and at the same time send it to Coastal. Call it an INTERIM ORDINANCE
if that helps you to be able to enforce it while going through Coastal.
(3) Pass the Hosted STR ordinance, and at the same time send it to Coastal and at the same time put a
moratorium on all STR’s until you can get it through Coastal.
My understanding is that the advice we have received from the City Attorney and staff is that we would take the
Hosted STR ordinance to Coastal and as soon as it is approved, replace the Interim STR ordinance with the
Hosted STR ordinance. I.e., we have never been advised that our Hosted STR ordinance is going to be ultimately
rejected by Coastal and that we’re going to be stuck with the interim ordinance forever. That would be a real
bait and switch to the public if we were just kidding about getting the Hosted STR ordinance passed and
meanwhile legitimatizing the legality of full on hotels in our “interim” STR ordinance. So it is not outrageous to
do the scenarios above because we’re doing something we expect Coastal, with possibly some modification, to
approve of.
If you want to consider a moratorium but it would be a problem for actual permanent residents who want to go
on vacation and STR their home, and the Council wants to make sure they’re accommodated, then the Council
could take a special action to allow a type of special use permit that would allow that kind of vacation rental.
But this one factor of people wanting to do STR’s while they’re on vacation should not eclipse the larger issue of
immediately stopping hotels run by absent non‐residents in our residential neighborhoods, reducing our
housing stock, reducing our school enrollment, and ruining the fabric of our neighborhoods.
* Footnote regarding the court's decision in the Santa Monica v Diane Hayek case. I think these

statements were helpful to us:

1) The court cites CA Code 30512.2(a) which says "the commission is not authorized by any provision
of this division to diminish or abridge the authority of a local government to adopt and establish, by
ordinance, the precise content of its land use plan."
2) The court says "the ordinance is also not an unauthorized amendment to [Santa Monica's] LUP. The
certified LUP, as written, neither promotes nor expressly permits vacation rentals. Indeed, the LUP does
not mention vacation rentals at all." [The court also made a similar statement on page 7 and used the
term "short term rentals" instead of vacation rentals.]
3) The court also cites code 30500.1 which says "NO LOCAL COASTAL PROGRAM SHALL BE
REQUIRED TO INCLUDE HOUSING POLICIES AND PROGRAMS."
It seems to me, in my layperson's perspective, that residential Short Term Rentals are NOT part of our
LCP or LUP, and that whatever we do with regard to them shouldn't need to go to Coastal, but that
once we Put them in our LCP we will forever more need to go to Coastal to modify how we treat them.
Also note that Coastal Act 30005(b), at issue in the Dana Point v Coastal lawsuit, says that the Coastal
Commission cannot place any limitations "On the power of any city or county or city and county to
declare, prohibit, and abate nuisances."

Kelsey Pettijohn
Subject:

Short Term Rental comments
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CITY OF MALIBU
From: lynorton@verizon.net
Sent: Friday, August 7, 2020 2:33 PM
To: Jefferson Wagner <jwagner@malibucity.org>; Skylar Peak <speak@malibucity.org>; Rick Mullen
<rmullen@malibucity.org>; Mikke Pierson <mpierson@malibucity.org>; Karen Farrer <kfarrer@malibucity.org>; Christi
Hogin <CHogin@localgovlaw.com>
Cc: Heather Glaser <hglaser@malibucity.org>
Subject: Re: Short Term Rental comments

Dear Council Members and City Attorney,
There is something I???d like explained at the meeting on Monday and I???m letting you know in advance so you have
time to find the answer ??? (And I plan to write to the newspapers about this, so I hope to get the right
info.)
I understand that we???re being told that despite the fact that our certified LCP does not allow for any short term
rentals in a residential zone, the fact that we have collected TOT tax suggests that we legally allow short term rentals in
residential zones such that enforcing the fact that we DON???T allow that would constitute a change to our LCP and
necessitate a trip to Coastal.
If that is really the reasoning ???
I would bet that Christi, at the time the City Council decided to start collecting TOT, would have advised the Council of
the consequential decision
they were making. Christi???s too good not to have done that.
So, I went searching to find the meeting in which that decision was made.
The only time reference I could find was a staff report from May 2014 in which Reva says ???In 2009, the City began
enforcing the collection of TOT on the short‐term rental of private homes.???
Then, to find the meeting in which the decision was made to begin enforcing in 2009, I read every City Council meeting
agenda from 2008 and 2009 and I could not find any discussion about TOT or short term rentals.
So if in fact the collection of TOT is the reason we are being told we would have to go to Coastal to enforce the
prohibition of residential STR???s, I???d like to know if and when the City Council ever made a conscious decision about
collecting TOT on residential STR???s, and if they were given legal advice at that time.
OR, are we in this situation now because some time in 2009, staff made the decision to start collecting TOT on
residential STR???s without bringing the decision to the City Council?
Thanks.
1
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Lynn
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Saturday, August 8, 2020 1:00 PM
CITY OF MALIBU
Jefferson Wagner; Skylar Peak; Rick Mullen; Mikke Pierson; Karen Farrer; Christi Hogin
Heather Glaser; Reva Feldman
Short Term Rental - data collection

Dear City Council,
Something I think you should consider along with the STR ordinance is to improve the data collection.
I did a records request and I was told that we only get quarterly reports from operators, showing their total net income
for the quarter.
It would be helpful if the city knew per date how many units were being rented and at what rate and ideally with how
many individuals in each booking.
This kind of evaluation would show, among other things, what the actual demand is in Malibu for hotel rooms.
It would also help the City Council to know how a given residential area is
being impacted by the quantity of STR's. (The quarterly data, which I
can't see since it's confidential, would presumably not tell you whether there were 10 nights of rental at $1K each versus
one night at $10K, nor how many people were present on each given night.)
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The history of TOT collection for Malibu residences

E C E I V E
Aug 10 2020

D

CITY CLERKS OFFICE
CITY OF MALIBU

From:
Sent: Sunday, August 9, 2020 5:19 PM
To: Jefferson Wagner <jwagner@malibucity.org>; Skylar Peak <speak@malibucity.org>; Rick Mullen
<rmullen@malibucity.org>; Mikke Pierson <mpierson@malibucity.org>; Karen Farrer <kfarrer@malibucity.org>
Subject: The history of TOT collection for Malibu residences
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Dear City Council Members.
No City Council before you has explicitly taken the position that we should
meet our budget by exploiting our residential neighborhoods for TOT tax.
Every City Council seems to apparently think that a prior City Council made
that decision and they are just following along.
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But actually, back in 2009, staff apparently decided to start collecting TOT
on residential STR???s without ever bringing it as an item to the City
Council. I conclude this based on reading every City Council agenda in
2008 and 2009 and finding that the subject was never agendized prior to the
action of beginning to collect TOT tax in our neighborhoods.
Then, in 2014, Reva brought an item to the Council to subpoena hosting
websites for data about Malibu residential STR???s. John Sibert said this is
a quality of life issue and that it???s about the impact on the local
community and that we need the data in order to make some restrictions such
as possibly on the number of times it can be done. And he said ???The city of
Malibu is not in the business of being a profit center so I???m not out there
trying to see how much money we can get???. Then Lou LaMonte said ??? I just
want to second what John said. We???re on the administration and finance
subcommittee and one of our responsibilities is revenue. This is not a
revenue generating item. ??? The genesis of this was we???ve been getting a
tremendous amount of complaints from residents throughout all areas of the
city that people were abusing this concept. What they???re doing is renting
it out literally on a weekly and a weekend basis and it completely disrupts
the neighborhood. And so we wanted to find out more about it. ??? and this
is one of the ways we could start to find out information about how
pervasive this problem is and whether this is something we need to address
with an ordinance or some other way.???
Since then six years have passed. We got that data and the only objectives
that seem to have been advanced since then were those expressed by Reva, the
increased collection of TOT tax. Reva???s view on the subject was this ???This
item comes about due to the number of complaints that the city???s been
receiving regarding our short term residential rentals ??? Due to the number
of complaints that we???ve been getting from neighborhoods complaining about
commercialization ??? strangers in their neighborhood on a regular basis, we
1
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started looking at whether we were properly collecting the tax from the
different areas and different homes.???
If this City Council decides that it is at all appropriate to allow de facto
hotels in our neighborhoods, houses that have no resident who is part of the
community, houses which are purely for profit, as a way of funding the city,
that will be your legacy. Prior City Councils have mindlessly let it
stumble along, but you are the ones who need to consciously decide and own
the decision.
Lynn Norton
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Subject:

Short Term Rentals - Designated operators
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On Sat, Aug 8, 2020 at 12:36 PM
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City of Malibu
Office of the City Clerk

Hi Mikke,

8/10/2020
Meeting Date_________________________

Thank you so much for taking the time to talk with me.

4C

Agenda Item #________________________
I'm sending this only to you because I don't want to overwhelm the City
Council with communications and this SHOULDN'T be a topic on Monday since
it's part of the "HOSTED STR Ordinance". But in case it does come up, I
hope you will champion this ...

The whole idea of the Santa Monica ordinance is that the primary resident is
on site. There's someone there who's part of the community.
I believe that when the City Council changed that from "primary resident on
site" to "designated operator on site" that what Council members were trying
to accommodate was people who go on vacation and want to do an STR and
obviously they can't be there.
However, as written it really guts the whole ordinance. Once a person
establishes that this is their primary residence, they could pretty much STR
it all year without being there. I know you mentioned on the phone that you
would be aware of how many days the STR was done, but that fact doesn't
change the legal definition of being a primary resident. They could be
"away on business" all the time and keep their driver's license and voter
registration there. And even at best they could be there the proscribed
185 days and have a "designated operator" there the rest of the time, which
can be a different person each time who is just as much of a stranger as the
STR renters are. In fact, nothing would stop them from getting one of the
STR renters to BE the designated operator, as loosely as it's written, as
far as I can tell.
Here's my view:
1) Change it back so that GENERALLY, it must be the primary resident who is
on site, same as the Santa Monica ordinance.
2) Introduce something that allows for primary residents to go on vacation
and to not be there personally. BUT, there should be a limit, and they
shouldn't be able to go on vacation 180 days a year. If they can afford
that we hardly need to create special rules to help them financially.
Allow for one or two vacation rentals in the year, which have a designated
operator instead of the primary resident on site.
3) Think about some qualifications for who can be a designated operator.
My first thought is that it makes sense if it's a family member (e.g. adult
child who isn't actually a resident), or if it's someone in the
neighborhood. These are the people who instinctively know and care about
1
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what will be unacceptable to neighbors and know for example how to respond
in a fire. Don't let it be so that the designated operator can be someone
who's as removed from the community as the STR renters are. (In an email
from Michael Lustig he said "Designated operator must be long term‐
Resident." That makes sense.)
thanks for caring about this !
Lynn
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Monday, August 10, 2020 3:31 PM
Jefferson Wagner; Skylar Peak; Rick Mullen; Mikke Pierson; Karen Farrer
Heather Glaser
Fw: Question about law related to taking Short Term Rental ordinance to Coastal

Dear City Council,
Please see below my question to Christi about not having to go to Coastal.
Lynn

D

CITY CLERKS OFFICE
CITY OF MALIBU

FILED
City of Malibu
Office of the City Clerk

8/10/2020
Meeting Date_________________________
‐‐‐‐‐Original Message‐‐‐‐‐
4C
Agenda Item #________________________
From:
Sent: Monday, August 10, 2020 2:16 AM
To: Christi Hogin
Cc: Rick Mullen
Subject: Question about law related to taking Short Term Rental ordinance to Coastal
Hi Christi,
I hope you are at the meeting on Monday; and I hope you could take a look at this item below and share your thoughts
on or before the meeting.
I have been checking out different legal arguments that might help us make
the case of not having to go to Coastal with our STR ordinance. The most
convincing one to me is this: 30500.1. No local coastal program shall be
required to include housing policies and programs.
Maybe you know all about it but if not ... This came about primarily because for some years after the Coastal Act was
created, the Coastal was mandating that coastal governments create a portion of low‐income housing with all housing
projects. Local governments did not like not having local control over their housing, and in 1981 California Senator
Henry Mello introduced senate bill 626 which was supported by the League of [I assume California]
cities. The bill removed the CCC's review over housing. It specifically
made the following amendment: It removed the words "and housing opportunities for persons of low and moderate
income" from 30213 which had said "Lower cost visitor and recreational facilities and housing opportunities for persons
of low and moderate income shall be protected, encouraged, and, where feasible, provided."
It also added 30500.1 "No local coastal program shall be required to include
housing policies and programs." My arguments ... when they added 30500.1
they could have included the words "affordable housing" or "low‐income
housing" but they did not. While low‐income housing was the catalyst in my
view they were saying that Coastal was NOT in charge of ANY local housing
policies. Also, it seems fair to infer that if Coastal was being pushed
back from trying to create/preserve LOW‐INCOME housing opportunities, that they wouldn't retain the power to
create/preserve vacation housing opportunities for people who can afford to spend $1000+ per night.
Finally, STR's that have no residents take away from our RHNA housing supply, a housing issue that Coastal shouldn't be
involved in.

1

Importantly, this code 30500.1 was cited by the court in the Santa Monica v Diane Hayek case in the discussion of its
ruling that Santa Monica did NOT
need to go to Coastal to enforce their homesharing ordinance. So, THAT
court interpreted the code 30500.1 to be relevant to the STR situation (i.e.
that 30500.1 is a reason to conclude Coastal should not be involved).
Isn't that exciting? I am so interested to hear what you think of this...
[Secondarily, code 30512(a), cited by that same court, says the CCC's review of an LUP is ONLY to determine whether it
conforms with the requirements of Chapter 3, and as far as I could tell Chapter 3 has no requirement for the
city to provide overnight accommodations. Does it?]
Lynn
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One, Please direct staff to put the Hosted STR ordinance, the one that just passed through the Planning
Commission, on calendar AS SOON AS IT CAN BE AGENDIZED. That should be three to four weeks from
now and no later. I suggest you make it a special meeting because it’s likely to be a long night.
When you do pass the Hosted STR ordinance four weeks from now, I believe that you should NOT need
to take it to Coastal – I emailed you some good legal argument that was cited by the court that said
Santa Monica did not need to go to Coastal and which pertains equally to Malibu; and we can research
and talk about that more in the upcoming 4 weeks.
But even if you feel you need to take the Hosted STR ordinance to Coastal you could implement that
ordinance as your interim ordinance while going through Coastal. There’s no reason to have a different
interim ordinance which doesn’t give us the results we really want, which is to follow Santa Monica’s
homesharing model.
I do understand how bad it is for some people who are dealing with STR’s close to their home, and also
the pressure that’s putting on you Council members to do something ASAP. But the Hosted STR
ordinance is only FOUR WEEKS behind this one and that is not a reason to compromise the Big Picture
for a year or two by having tonight’s ordinance in play while we work with Coastal. In terms of
implementation, since neither ordinance would go into effect immediately, that four week delay is going
to be four weeks in February and/or March which are not a heavy STR time.
Therefore I ask that you not pass this ordinance tonight.
The single worst thing in tonight’s ordinance is: GIVING PERMITS FOR NON‐PRIMARY RESIDENT STR’S.
PLEASE NEVER DO THAT! As it stands now, Malibu may be accused of having de facto allowed this but
please don’t actually codify and Permit something that has never been legal and that no Malibu citizens
want! Similarly we should NOT be codifying rights in Multi Unit complexes that are not currently legal,
regardless of the fact that we previously allowed the illegal activity.
Finally, Tonight’s ordinance has this sentence in it: “The proposed ordinance does not authorize a use
other than that already designated in the LCP… as a permitted or conditionally permitted use in the
zone.” That is a false statement and should never be put in writing and endorsed by the City Council.
Our LIP clearly says that any hotel, motel or B&B use can only be done in CV zones. Statements like that
make me think that some part of the staff is working against us. Based on legal cases I’ve seen on this
topic, putting that statement in writing has a legal ramification in terms of expressing what Malibu
believes its current law is.
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VIA E-MAIL
Hon. Mikke Pierson, Mayor
Members of the City Council
City of Malibu
citycouncil@malibucity.org
Re:
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Aug. 10, 2020 City Council Meeting - Agenda Item 4.C. – Objections to Proposed
Interim Short-Term Rental Ordinance

Dear Mayor Pierson and Members of the City Council:
This firm represents MB Surf (DE), LLC, owner of the property located at 22648 Pacific Coast
Highway, and MB Sand (DE), LLC, owner of the property located at 22640 Pacific Coast Highway, in the
City of Malibu. I write to convey objections to proposed Ordinance No. 468, the Interim Short-Term Rental
Ordinance (the “Proposed Ordinance”), and to highlight numerous legal flaws with the Proposed Ordinance
that would render it invalid if enacted.
1. The Ordinance Was Not Properly Reviewed by the Planning Commission.
Pursuant to Government Code sections 65850 and 65853-65857, the City Council may not adopt or
amend a zoning ordinance affecting the intensity of use of property unless it has received a written report
and recommendation on the proposed ordinance from the Planning Commission. The July 30, 2020 Council
Agenda Report (the “Agenda Report”) asserts that the Planning Commission reviewed the contents of the
Proposed Ordinance on November 20, 2017, and May 7, 2018. 7/30/20 Agenda Report (8-10-20 Council
Meeting, Item 4.C.) at 2. The proposal before the Planning Commission at those meetings, however, does
not match the Proposed Ordinance before you tonight. For example:
 The zoning amendments presented to the Planning Commission in 2017 and 2018 prohibited shortterm rentals (“STRs”) in all multifamily properties, except for “home-sharing” by a condo owner who remains
in co-occupancy of the unit during the guest stay. By contrast, the Proposed Ordinance now before the
Council allows up to two units in a multifamily building to be used as STRs (without “home-sharing”) provided
the other units in the building are leased for terms of one year or more.
 The zoning amendments presented to Planning Commission in 2017 and 2018 placed no limit on
the number of dwelling units that could be owned and rented out as an STR by a single owner, but the
Proposed Ordinance states that a separate STR permit is required for each legal lot or condominium unit,
and that an individual may not possess more than one active STR permit. See Agenda Report, Attach. 1
(Proposed Ordinance) § 17.55.010.
5794065
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 The zoning amendments presented to Planning Commission in 2017 and 2018 contained no
seasonal limit on STRs, whereas the Proposed Ordinance prohibits STRs under “non-primary resident
permits” from October 1 through March 31 annually.
California law is clear: When considering zoning amendments, “[a]ny modification of the proposed
ordinance or amendment by the legislative body not previously considered by the planning commission
during its hearing, shall first be referred to the planning commission for report and recommendation.” Govt.
Code § 65857 (emphasis added). That has not happened, and the Proposed Ordinance must therefore be
referred to the Planning Commission for report and recommendation before it may be considered by the
Council.
Moreover, even if it had been properly reviewed by the Planning Commission, the Proposed Ordinance
suffers from numerous legal defects that would render it invalid if enacted.
2. The Ordinance Requires a Local Coastal Program (LCP) Amendment and Approval by the California
Coastal Commission.
The Proposed Ordinance is invalid under Malibu’s Local Coastal Program (“LCP”) and would violate the
Coastal Act if enacted. Indeed, the City is currently pursuing an LCP amendment, underscoring that the
Proposed Ordinance represents an unlawful effort to bypass the requirements of the Coastal Act and enact
an ordinance in violation of the LCP.
Pursuant to the California Coastal Act of 1976, the purpose of an LCP is to define “a local government’s
land use plans, zoning ordinances, zoning district maps, and, within sensitive coastal resources areas, other
implementing actions, which, when taken together, meet the requirements of, and implement the provisions
and policies of [the Coastal Act] at the local level.“ Pub. Res. Code § 30108.6. The Land Use Plan (“LUP”)
portion of the LCP is defined as “the relevant portion of a local government’s general plan, or local coastal
element which are sufficiently detailed to indicate the kinds, location, and intensity of land uses, the
applicable resource protection and development policies and, where necessary, a listing of implementing
actions. Id. § 30108.5. Malibu’s LCP includes both an LUP and a set of implementing rules and regulations
designated as the Local Implementation Plan (“LIP“). The LIP sets forth specific land use and development
regulations that largely mirror the City’s zoning code.
Uses permitted in the Coastal Zone cannot be changed by the City without an amendment to the LCP.
As the Malibu LCP states: “Any amendments to the certified LCP will require review and approval by the
Coastal Commission prior to becoming effective.” LUP, Ch. I.C.
The Coastal Act specifies that cities shall protect and encourage lower cost visitor and recreational
facilities including hotels, motels “or other similar visitor-serving facility located on either public or private
lands.“ Pub. Res. Code § 30213. The Malibu LCP expressly incorporates and adopts this policy. See LUP,
Ch. II.D. Property rentals in Malibu are generally more expensive than in other cities, and STRs provide one
of the least expensive forms of overnight accommodation available in Malibu. For example, a moderateincome family can afford to vacation in Malibu by staying at a short-term rental that costs just a few hundred
dollars per night, even if they could not afford to purchase a home or pay the long-term rental rates required
to be full-time residents.
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The small number of conventional hotel and motel rooms in Malibu, which we understand to be roughly
100 total rooms for the entire City, makes the continued availability of STRs in the City’s residential zones
vitally important. According to the June 2018 Council Agenda Report, more than 400 private homes and
apartments in the City are being utilized at least part of the time as STRs. Reducing this critical supply of
overnight visitor accommodations would not be consistent with the Coastal Act or the City’s LCP, and an
ordinance enacted in violation of the Coastal Act and LCP is invalid and subject to challenge.
The Agenda Report also asserts that no LCP amendment is required because the ordinance “does not
change the uses in the City….” Agenda Report at 6. This is clearly untrue. It is the entire premise of the
Proposed Ordinance that “short-term rental of property” is a specific type of use with specific impacts, and
that a new set of restrictions and permits are required to regulate that use. See, e.g., Prop. Ordinance at
Section 1 (Recitals). The Proposed Ordinance reflects numerous such restrictions and regulations. For
example, it would impose seasonal limitations on “non primary resident” STRs, whereas year-round rentals
are allowed under current law. See Prop. Ordinance § 17.55.040(B). The Proposed Ordinance would also
limit STRs to at most two per multifamily building so long as all other units are long-term rentals, whereas
current law allows STRs in multifamily properties (condos and apartments) without limitation as to the
number of STR units. See id. § 17.55.040(C).
The Agenda Report acknowledges that these and other restrictions contained in the Proposed
Ordinance will reduce the number of STRs available to visitors and thereby “reduce the [transit occupancy
tax] collected from short-term residential rentals….” Agenda Report at 1. It is thus beyond serious dispute
that the Proposed Ordinance is intended to define and regulate a particular type of land use, and that it is
expected to reduce the extent of such use in the City below current levels. This clearly constitutes a “change
in the uses in the City.”
Remarkably, in an effort to support the assertion that no LCP amendment is required, the Agenda Report
points to a nearly two year-old letter from Coastal Commission staff, sent in September 2018 in relation to
an earlier version of the proposed ordinance. See 7/30/20 Council Agenda Report (Meeting 8-10-20, Item
4.C.) (“Agenda Report”) at 6 & Attach. 2. The September 2018 letter states in part:
[C]ommission staff views the City’s proposed amendment as a supportable
effort to provide for some regulatory controls and management provisions for
short term rentals. However, we believe that vacation rental regulations in the
coastal zone must occur within the context of the City’s LCP. We encourage
the City to submit an LCP amendment to the Commission that includes
policies and provisions that reflects the subject MMC amendment regarding
short-term rentals. We are happy to coordinate with City Staff and provide
comments on specific LCP amendment language once it is developed.
Id. The Agenda Report quotes only part of the first sentence of this paragraph, apparently to attempt to
imply that Commission staff endorsed the notion that a short-term rental ordinance could be enacted without
an LCP amendment. See Agenda Report at 6. The Agenda Report omits the portion of this paragraph
beginning with “However,” which makes clear that “vacation rental regulations in the coastal zone must
occur within the context of the City’s LCP,” and which expressly “encourage[s] the City to submit an
LCP amendment to the Commission….” Id. at Attach. 2 (emphasis added).
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The Proposed Ordinance is clearly inconsistent with the City’s current LCP and with the Coastal Act,
and its enactment prior to the approval of an LCP amendment would render it invalid.
3. The Proposed Ordinance Violates Clearly Established Land Use Law.
The Proposed Ordinance is also invalid because it violates clearly established land use law by relying
on permits that are conditioned on the identity of the applicant rather than the use of the land, and because
the permits cannot be transferred or assigned. The Government Code provides that “[n]o local government
body, or any agency thereof, may condition the issuance of any building or use permit or zone variance on
… [t]he dedication of land for any purpose not reasonably related to the use of the property for which the
variance, building, or use permit is requested.” Govt. Code § 65909. Although permits authorizing a
particular use of land may include conditions, the conditions must “relate to the property and not to the
particular applicant.” Sounhein v. City of San Dimas (1996) 47 Cal.App.4th 1181, 1187 (citing Anza Parking
Corp. v. City of Burlingame (1987) 195 Cal.App.3d 855, 858). Id. Moreover, a permit allowing for the “use
of property in a particular manner is not personal to the owner at the time of the grant, but is available to
any subsequent owner….” Cohn v. Cty. Bd. of Sup’rs of Los Angeles Cty. (1955) 135 Cal. App. 2d 180, 184.
In other words, such permits must “run with the land[.]” Cty. of Imperial v. McDougal (1977) 19 Cal. 3d 505,
510; accord Sounhein, 47 Cal.App.4th at 1187; Anza Parking Corp., 195 Cal.App.3d at 858.
These are precisely the same bedrock land use principles that led to the invalidation of the formula
retail ordinance enacted by the City as part of “Measure R.” In that case, the Court of Appeal held in part
that the formula retail ordinance was invalid because it relied on permits that depended on “the character of
the permittee or applicant rather than on the use of the land.” The Park at Cross Creek, LLC v. City of Malibu
(2017) 12 Cal.App.5th 1196, 1210. The ordinance was also invalid because it restricted the transfer or
assignment of the permits, “which is precisely what Anza and Sounhein held was improper.” Id. at 1210.
The Proposed Ordinance suffers from exactly the same flaws. It expressly relies on permits that
depend on the identity of the permittee rather than the nature of the use. See, e.g., Proposed Ordinance §
17.55.040(A-C) (specifying varying limitations for STR permits based on whether the property is the
permittee’s “primary residence”), § 17.55.010(A) (“An individual may not possess more than one active
short-term rental permit.”), § 17.55.040 (“Only a natural person may obtain a short-term rental permit, and
that person may only possess one short-term rental permit.”), § 17.55.010(C)(11) (requiring an applicant for
a “primary resident short-term permit” to submit “proof of [the applicant’s] primary residence, and attestation
that the location is the applicant’s primary residence….”). In addition, the Proposed Ordinance prohibits
transfer or assignment of the contemplated permits such that they do not “run with the land.” See id. §
17.55.010(H) (“A short-term rental permit may not be assigned or transferred to another person.”). Permits
that depend on conditions particular to the identity of the permittee rather than the use of the property, and
which do not run with the land, are invalid.
Although Measure R’s formula retail ordinance utilized a “conditional use permit” subject to review
and approval by the Planning Commission, whereas the Proposed Ordinance employs a non-specific
“permit” subject to review and approval by “the City Manager or his/her designee,” these are distinctions
without a difference for purposes of the rules above. As the Court of Appeal explained in Sonheim, a
conditional or special use permit is simply an “administrative permission for uses not allowed as a matter of
right in a zone, but subject to approval.” 47 Cal. App. 4th at 1187 (citing Cal. Zoning Practice (Cont.Ed.Bar
1996) Types of Zoning Relief, § 7.64, p. 299). That is exactly what the Proposed Ordinance would do: define
a particular use—i.e., “short-term rental”—that may not be made as a matter of right, but rather only pursuant
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to a special permit authorizing such use. Moreover, the rules described above do not depend on the precise
type of permit or approval, but instead reflect the general principle that “‘zoning conditions and restrictions
are designed to regulate the land itself and its use and not the person who owns or operates the premises
by whom such use is to be exercised.’“ Anza Parking Corp., 195 Cal. App. 3d at 859 (quoting Vlahos Realty
Co. v. Little Boar’s Head Dist. (1958) 101 N.H. 460, 463). Accordingly, just like the formula retail ordinance
invalidated in the Measure R case, the Proposed Ordinance is “contrary to well-established principles” of
California law and would be invalid if enacted.
4. The Ordinance Constitutes an Unreasonable Restraint on Alienation.
The Proposed Ordinance also constitutes an invalid restraint on alienation. Under California law,
“[c]onditions restraining alienation, when repugnant to the interest created, are void.” Civ. Code § 711. In
determining whether restrictions on the use of a property are reasonable and therefore valid, courts
consider: “(1) whether the reason for [the restriction] is rationally related to the protection, preservation or
proper operation of the property and the purposes of the Association as set forth in its governing instruments
and (2) whether the power [to impose the restriction] was exercised in a fair and nondiscriminatory manner.“
Laguna Royale Owners Assn. v. Darger (1981) 119 Cal.App.3d 670, 684.
The Proposed Ordinance fails both prongs of the legal test. First, the rational relationship test is flunked
by virtue of the conflict between the Proposed Ordinance and the City’s LCP (discussed above). Unless the
LCP is amended, no measure that significantly reduces the City’s primary supply of overnight visitor
accommodations can be rationally related to the City’s policies. Second, the second prong is failed because
the Proposed Ordinance unfairly discriminates in numerous ways, including between “primary residents”
and other permittees, and between different types of multifamily properties (discussed below). This
inconsistent and discriminatory application of the City’s power independently renders the Proposed
Ordinance invalid as an unreasonable restraint on alienation.
5. The Ordinance is Also Invalid Under Numerous Other Provisions of Federal and State Law.
Various provisions of the Proposed Ordinance are also very likely invalid under numerous provisions
of state and federal constitutional and land use law. For example, the Agenda Report acknowledges that
the Proposed Ordinance is intended to and does discriminate between permittees based on various
grounds, including whether a permittee is a “primary resident” of a permitted building. See, e.g., Agenda
Report at 3 (“In general, the permit requirements and permissions proposed are stricter for non-primary
resident permits and multifamily permits than for primary residents….”); id. at 4 (“The ordinance places
additional restrictions on non-primary resident STR permits and on multifamily STR permits … Non-primary
resident permits would only allow the short-term rental of property between April 1 and September 30,”
“Multifamily permits would allow a maximum of two units to be rented on a multifamily property (but only if
all other units are rented on a long-term basis),” “Non-primary resident permits and multifamily permits can
be revoked or denied for two citations/violations instead of three[.]”). In addition, the Proposed Ordinance
discriminates arbitrarily among multifamily properties, limiting apartment buildings to a maximum of two STR
units regardless of the building size and total unit count, while allowing an unlimited number of STRs in
condominium buildings. See id. § 17.55.040(B).
The Report offers no factual support for this discriminatory treatment of “primary resident” permittees
versus “non-primary residents,” condo versus apartment buildings, or otherwise. Indeed, it is hard to even
imagine how, for example, imposing seasonal restrictions on “non-primary resident permits” but not on
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“primary resident permits,” or allowing the former to be revoked based on fewer “citations/violations” than
the latter, or authorizing condos to be 100% occupied by STRs while limiting apartment buildings to two
units irrespective of size, can reflect anything other than discrimination in violation of due process, equal
protection and other federal and state constitutional provisions.
The Proposed Ordinance also contains numerous other provisions that appear to run afoul of federal
law, state law or both. Simply by way of example:
 The rules governing multifamily properties allow up to two units in a building, but only so long as all
other units are rented for a period of one year or more. See Prop. Ordnance § 17.55.040(C). This does not
account for periods of vacancy between tenancies when some units may not be rented, or when units are
vacant due to the need for repairs, having been rendered uninhabitable by casualty loss, etc. This
constitutes an unreasonable and therefore unlawful restraint on alienation.
 The Proposed Ordinance imposes an occupancy limit of two persons times the number of bedrooms
plus two other persons, but does not apply to other renters or homeowners, in potential violation of
California’s fair housing laws, the Unruh Act, and other statutory and constitutional provisions.
 The Proposed Ordinance requires each owner to “provide full access to the property, and documents
related to compliance with this Chapter, during normal City Hall business hours or at any time the dwelling
unit was rented immediately upon request by the City Manager or her/his designee for purposes of
inspection or audit.“ Prop. Ordinance § 17.55.020(A)(7). This unchecked and unlimited infringement of the
privacy rights of owners and occupants is unconstitutional, providing not even the minimal protections
afforded in the inspection warrant statute for use by building and zoning code inspectors who have adequate
cause to seek an inspection warrant from the courts. See Code Civ. Proc. §§ 1822.5 et seq.
This letter is not intended as a complete or comprehensive statement of all of the legal defects
affecting the Proposed Ordinance. Rather it is intended to convey objections to the Proposed Ordinance as
well as examples of the numerous legal flaws from which it suffers, and which will almost certainly lead to
costly legal challenges if the Proposed Ordinance is enacted.
Sincerely,

Marshall A. Camp
cc:
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Mayor Pierson,
1.) The answer remains an absolute and a hard NO. As discussed, the interim ZTA is the same dangerous
zombie that Council rejected in September 2108, October 2019 and again on December 3, 2019. The problem
is the same as always. The language includes Airbnb’s “multi-tier permitting structure.”
The measure would legalize, codify and issue permits to every existing STR. Cities that went down this road all
ending up grandfathering the units they permitted. See Colorado Springs, Austin, and Santa Cruz.
2.) Let’s focus on what’s good, legal and right. The draft of the MalibuHome-sharing Ordinance is very close
and just needs a few additions and adjustments to become the best most enforceable rules in the country.
Vote NO on the ZTA and let’s put our energy towards August 24th.
3.) The Santa Monica Hayek decision is clear. The Coastal Act does not supersede Police Powers. Some will
say that SM doesn’t have a LUP like Malibu, fair enough but, The Coastal Act does not supersede Police
Powers.
Attached below is the Superior Court Decision and some excerpts from the CA Constitution regarding police
powers.
4.) The solution is 1.) finish the Malibu Rules at the first reading August 24th. 2.) Bring it back in September for
a second reading, pass it, and set an implementation date that provides six months grace period, 3.) and send
it simultaneously to California Coastal Commission for revue with notice of the implementation date.
Police power is considered so important that it is deemed an inherent attribute of political
sovereignty.”*
We do not need City Attorney to tell us we can’t. We need Christi Hogin, to tell us how we can.
Thank so much for your time and consideration,
Michael Lustig
Citing and Attachments:
Santa Monica vs. Hayek, Superior Court.
On February 19, 2019, in City of Santa Monica v. Diana Hayek, the Appellate Division of the Superior Court
dismissed Defendant Hayek’s appeal and affirmed eleven counts of short-term rental violations against Hayek
for illegally advertising and operating a short-term vacation rental business in the City of Santa Monica.
The trial court decision in this case made clear that the City’s Home-Sharing Ordinance is a valid exercise of
the City’s police powers and not preempted by the California Coastal Act. The trial court further held that the
Home-Sharing Ordinance “does not require a coastal development permit and the [Coastal] Commission’s
authority does not extent to approving or rejecting general laws adopted by cities.”
Grant of Legislative Rights and Police Powers
In the United States, Cities are granted charters by the state giving them constitutional right of “police powers”
or in other words to pass laws and enforce them.
1
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“in California, the powers of the cities are set forth, in the main, in two constitutional provisions: article
11, section 7, which describes the power of all cities, and article 11, section 5, which embodies the
principle that cities created pursuant to a charter have the ability to override general state laws with
which they conflict as to any subject which can be classified as a municipal affair.”[2]
Section 5 (a) it shall be competent in any city charter to provide that the city governed thereunder may
make and enforce all ordinances and regulations in respect to municipal affairs, subject only to
restrictions and limitations provided in their several charters and in respect to other matters they shall
be subject to general laws. City charters adopted pursuant to this constitution shall supersede any
existing charter, and with respect to municipal affairs shall supersede all laws inconsistent therewith.[3]
Section 7 a county or city may make and enforce within its limits all local, police, sanitary, and other
ordinances and regulations not in conflict with general laws.[4]
The police power granted by the constitution is “the power of local governments to legislate for the
general welfare.” (Pleasant Hill Bayshore Disposal, Inc. V. Chip-it Recycling, Inc. (2001) 91 cal.app.4th
678, 689.) *“the police power is considered so important that it is deemed an inherent attribute of
political sovereignty.” (id at p. 690.) Cities have broad powers. (sunset amusement co. V. Board of
Police Comm’rs (1982) 7 cal.3d 64, 72.)
The Police Power of a City is Both Broad and Elastic.
“in its inception the police power was closely concerned with the preservation of the public peace,
safety, morals, and health without specific regard for “the general welfare” the increasing complexity of
our civilization and institutions later caused cases wherein the promotion of the public welfare was held
by courts to be a legitimate object for the exercise of police power. As our civic life has developed, so
has the definition of “public welfare” until it has been held to embrace regulations “to promote the
economic welfare, public convenience and general prosperity of the community.” (Miller v. City of Los
Angeles (1925) 195 cal. 477, 485 [citations omitted].)
The Miller court went on to explain that the police power is read to keep up with the growth of
knowledge and “to meet existing conditions of modern life and thereby keep pace with the social,
economic, moral and intellectual evolution of the human race.” (id.)”[5]
[2] https://www.law.berkeley.edu/files/Albuquerque1 - Constitutional Powers of Cities-MLI Feb 8 2013.pdf
[3]https://leginfo.legislature.ca.gov/faces/codes displayText.xhtml?lawCode=CONS&article=XI
[4]https://leginfo.legislature.ca.gov/faces/codes displayText.xhtml?lawCode=CONS&article=XI
[5] https://www.law.berkeley.edu/files/Albuquerque1_-_Constitutional_Powers_of_Cities-MLI_Feb_8_2013.pdf
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Thank you for taking the time to speak to me individually over the last few days concerning short term
rentals.
If you guys do decide to vote, I hope that you will pass the proposed ordinance that comes before you
tonight AS IS as it pertains to Multi-Family buildings. I have a multi-family building on Malibu Road
and I use 1 unit as my primary residence, 1 unit rented out long term to local Malibu business owner,
and my other 2 units are used as short term rentals. I have 0 code violations on record and 0
complaints from my neighbors. I am an owner/operator and have strict guidelines for who rents my
property, 8 parking spots on property and assign them to each guest, and properly monitor the
amount of guests per unit. This model works and is exactly how the ordinance is written for the
proposed ordinance. As I said on the phone I am willing to have each of you come out to my building
on Malibu Road and see how this type of system operates in person. My long time renter of 3 years
also sent in testimony that she has no issues with a hybrid building with short term rentals and she
gets a lot of perks because of it, freshly painted building and apartment, maid service, new laundry
machines, new cooking appliances, new security gates, and a reduced rent. She also uses the visitors
to advertise her business and get new clients.
The planning commission did try to change the amount of units that can be rented in a multi-family
building down to 40%, which would only give me 1 unit. That is unfair and not necessary. I have never
displaced anyone and an owner/operator like myself can easily manage 2 units and have no burden
on the community. No owner operator or someone with a manager is going to let their short term
rentals get out of control if the owner is onsite.
During the Malibu Fires 2 years ago short term rentals were a great advantage to the city. There were
hundreds of displaced Malibu residents that needed temporary housing while they were waiting for
their power to be turned back on or waiting for their home to be fumigated. Malibu's current hotel
stock was not even close to being able to support these displaced citizens. Short term rentals also
provide very much needed housing for Pepperdine parents who come to visit their kids at school or
graduation.
I understand that there are a few bad hosts out there. I see how owners that live far away have no care
for the community or who they rent to. The city needs to issue permits to do short term rentals and
then pull the permits to these violators. This very simple permitting process will eliminate 99% of the
bad apples. In Clark County Nevada, if you receive a code violation for short term rentals, you must go
to a version of traffic school in order to get your license back. You must watch a 3 hr course on how to
manage guests and ensure the community is not affected. This is something the fantastic hosts could
help the city implement at no charge.
Please do not take away more of my ability to rent my own property that I own and live in full time.
These times are hard on everyone and more restrictions during a down economy will affect all of us.
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From:
Sent: Sunday, August 9, 2020 8:37 PM
To: Jefferson Wagner <jwagner@malibucity.org>; Karen Farrer <kfarrer@malibucity.org>; Mikke Pierson
<mpierson@malibucity.org>; Rick Mullen <rmullen@malibucity.org>; Skylar Peak <speak@malibucity.org>
Subject: short term rentals
Honorable Council Members,
We urge you do not put money ahead of the quality of life of our neighborhoods which are currently
being destroyed by short term rentals.
1.Please require that every short term rental be owner occupied.
2.Do not allow an onsite manager other than the owner. This doesn't prevent the proliferation of STR in our
neighborhoods and turning Malibu into a tourist mecca.
3.Enact the new ordnance now instead of the so called interim ordinance.
Thank you for considering these comments.
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Allen Matkins

Allen Matkins Leck Gamble Mallory & Natsis LLP
Attorneys at Law
865 South Figueroa Street, Suite 2800 | Los Angeles, CA 90017-2543
Telephone: 213.622.5555 | Facsimile: 213.620.8816
www.allenmatkins.com

Patrick A. Perry
E-mail: pperry@allenmatkins.com
Direct Dial: 213.955.5504 File Number: 110045-00136/LA1216022.01

Via Electronic Mail
August 10, 2020
Mayor Mikke Pierson
Mayor Pro Tem Skylar Peak
Councilmember Karen Farrer
Councilmember Rick Mullen
Councilmember Jefferson Wagner
City of Malibu
23825 Stuart Ranch Road
Malibu, California 90265
Re:

Short Term Rental Ordinance

Dear Mayor Pierson and Members of the City Council:
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This firm has been retained to assist Pacific Coast Management, LLC, which manages, and
serves as the agent for several owners of, multiple properties located seaward of Pacific Coast
Highway which are currently developed with multifamily residential structures that are currently
rented to the public on a short term basis for periods of less than 30 days, and for which the owners
pay transient occupancy taxes to the City in connection with such rentals. Our firm has been
retained to address, and oppose if necessary, the proposed interim ordinance to amend the Malibu
Municipal Code ("MMC") to regulate short term rentals at the meeting scheduled for August 10,
2020. For the reasons set forth below, adoption of the proposed interim ordinance would be illadvised absent adoption of a concurrent amendment to the City's Local Coastal Program ("LCP")
and certification of such amendment by the Coastal Commission. Adoption of the proposed interim
ordinance will also deprive the City of much needed revenue and is not supported by substantial
evidence that short term rentals will reduce the availability of affordable housing or is justified on
the basis of widespread complaints. You are accordingly respectfully requested not to adopt the
proposed interim ordinance.
A.

D

The Proposed Interim Ordinance Will Deprive the City of Needed Revenue.

According to the Council Agenda Report prepared for this issue, the City collected $2.42
million in Transient Occupancy Tax ("TOT") from short term rentals in Fiscal Year 2018-2019, and
the City anticipates that it will collect $1.7 million in TOT from short term rentals in Fiscal Year
2019-2020. According to the Administrative and Finance Subcommittee Agenda Report, dated
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September 23, 2019, the City collected $2.42 million in TOT from short term rentals in Fiscal Year
2017-2018 and $2.44 million in TOT from short term rentals in Fiscal Year 2018-2019. The City
accordingly projects a reduction in TOT revenues from short term rentals of approximately 30
percent from Fiscal Year 2017-2018 and Fiscal Year 2018-2019 levels.
No rationale is provided for the projection that revenues from short term rentals will be
reduced to this extent, especially where revenues have increased rather than decreased over the past
two Fiscal Years. The corresponding reduction in short term rentals associated with this projection
undercuts the City's rationale for adopting the interim ordinance to further reduce the number of
short term rentals as these figures indicate that the number of short term rentals is already
decreasing City-wide. The City will therefore not only be foregoing revenue, but, according to this
rationale, the proposed interim ordinance to restrict the number of short term rentals would be
unnecessary because the number is already expected to significantly decline. Adoption of the
proposed interim ordinance is therefore not justified on this basis.
B.

Adoption of the Interim Ordinance Will Not Detract from the Preservation of
Affordable Housing.

A stated justification for the adoption of the interim ordinance is to prevent a reduction in
the number of multifamily residential units which are described as some of the most affordable
housing options in the City. Contrary to this unsupported assertion, many units in multifamily
residential buildings currently being used as short term rentals are not available at rents that would
be considered affordable to a wide segment of the public, and those located on beachfront properties
invariably rent for considerably higher rates than elsewhere in the City and clearly are not even
close to being able to be considered affordable to lower or moderate income households.
Restrictions on the use of these units for short term rental will therefore not contribute to the
preservation of the City's affordable housing stock.
To the contrary, the use of these units for short term rental will continue to provide more
affordable options for families and others seeking short term accommodations in Malibu because
the short term rental of these beachfront multifamily units is far more affordable than the limited
number of beachfront hotel rooms in Malibu. A blanket restriction on the number of multifamily
units that may be used for short term rentals will therefore not result in the preservation of
affordable housing units City-wide and should certainly not be used as justification to reduce the
allowable number of multifamily units that can be used for short term rental on beachfront
properties.
C.

Restrictions on Short Term Rentals Is Not Justified on the Basis of Complaints.

According to the Council Agenda Report, the City Council did not move forward with the
proposed interim ordinance on December 3, 2019, but subsequently requested on June 22, 2020 that
the interim ordinance be brought back for consideration in response to resident concerns about short
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term rentals and the need for regulation to address neighborhood impacts. The Council Agenda
Report does not describe the nature of these concerns or if they are being generated by complaints
regarding multifamily properties on the seaward side of PCH, or if they are related to quiet
residential neighborhoods. Nor has the City responded to requests that such concerns or complaints
received by the City be made available for review.
On July 29, 2020, the Planning Commission conducted an hours-long public hearing to
consider a recommendation to the City Council regarding a proposed Zoning Text Amendment
("ZTA") and LCP amendment to regulate short term rentals. The residents at that hearing speaking
in opposition to restrictions on short term rentals far outnumbered the residents speaking in favor of
such restrictions. Two of the speakers opposing restrictions on short term rentals stated that the
City has not responded to requests to review complaints by those who have purportedly been
negatively impacted by short term rentals. A number of other speakers who allow their properties
to be rented on a short term basis stated that they have received no complaints regarding their use
over the course of several years. There is accordingly no evidence to support that short term rental
use results in adverse impacts on a widespread level in the community, and the City should not rely
on unspecified concerns to justify adoption of an ordinance to restrict short term rental use.
D.

The Interim Ordinance Is Not Enforceable Unless Certified by the Coastal
Commission as an Amendment to the LCP.

The Council Agenda Report quotes a letter from Coastal Commission staff dated September
26, 2018, stating that "Commission staff views the City's proposed amendment as a supportable
effort to provide for some regulatory controls and management provisions for short-term rentals."
The Council Agenda Report neglects, however, to quote the following sentences in the same letter
stating, "However, we believe that vacation rental regulations in the coastal zone must occur within
the context of the City's LCP. We encourage the City to submit an LCP amendment to the
Commission that includes policies and provisions that reflects the subject MMC amendment
regarding short-term rentals."
The City is accordingly proceeding along a parallel track with a ZTA and LCP amendment
to be submitted to the Coastal Commission for certification. There is no explanation as to why the
proposed ZTA and LCP amendment must be submitted to the Coastal Commission for certification
but that the proposed interim ordinance, which includes many of the same restrictions, does not.
The Coastal Commission has consistently taken the position that regulation of short term rentals in
the coastal zone must occur in the context of the local LCP. In a letter dated December 6, 2016, the
Chair of the Coastal Commission wrote:
First, please note that vacation rental regulation in the coastal zone must occur within
the context of your local coastal program (LCP) and/or be authorized pursuant to a
coastal development permit (CDP). The regulation of short-term/vacation rentals
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represents a change in the intensity of use and of access to the shoreline, and thus
constitutes development to which the Coastal Act and LCPs must apply. We do not
believe that regulation outside of that LCP/CDP context (e.g., outright vacation
rental bans through other local processes) is legally enforceable in the coastal zone,
and we strongly encourage your community to pursue vacation rental regulation
through your LCP. [Emphasis in original.]
Section 30005 of the Public Resources Code provides that the Coastal Act does not limit a
city's ability to impose conditions, restrictions, or limitations with respect to any land or water use
or other activity which might adversely affect the resources of the coastal zone as long as such
conditions, restrictions, or limitations are not in conflict with the Coastal Act. Adoption of the
proposed interim ordinance without concurrently adopting a LCP amendment for certification by
the Coastal Commission will not only be in conflict with the Coastal Act but will also adversely
affect the resources of the coastal zone by restricting visitor serving access to coastal resources and
will therefore violate the Coastal Act.
It is a fundamental goal of the Coastal Act to "Maximize public access to and along the
coast and maximize public recreational opportunities in the coastal zone consistent with sound
resources conservation principles and constitutionally protected rights of private property owners."
(Public Resources Code § 30005.1(c).) Short term rental units, and especially beachfront short term
rental units, facilitate public access to the coast in Malibu because they provide lower cost visitor
accommodations to the general public, not only because they are more affordable than hotel
accommodations, but because they have separate rooms and provide full kitchens with full size
appliances giving families the ability to prepare family meals and care for smaller children and
seniors at a far more affordable rate than room service. The only ocean front hotel room that comes
close to providing the amenities offered in a short term multifamily rental unit on the beach in
Malibu would be a hotel suite, of which there are only a handful, and the cost of which is $1,000 to
over $3,000 a night--and even they do not have full kitchens.
According to the California Attorney General, a city or county may not lawfully prohibit a
use of land in the coastal zone which is permitted by a LCP or LUP certified by the Coastal
Commission by ordinance, including those adopted by referendum or initiative, without approval of
the Coastal Commission. (70 Ops. Cal. Atty. Gen. 220.) Here, the City's LCP neither prohibits nor
regulates the short term rental of residential property, and the City currently permits the ongoing
rental of residential properties on a short term basis. Any new restrictions placed upon short term
rentals must therefore be adopted pursuant to an amendment to the City's LCP which must be
certified by the Coastal Commission. Because restrictions on short term rentals would potentially
be in conflict with the stated intent of the Coastal Act to maximize access to coastal resources, it is
questionable whether the Coastal Commission would certify such an amendment even if it were to
be submitted. At a minimum, however, the City may not proceed to enact such restrictions without
first concurrently approving an amendment to the LCP which must then be certified by the Coastal
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Commission. (See, Kracke v. City of Santa Barbara, Ventura County Superior Court Case No. 562016-00490376-CU-WM-VTA, March 8, 2019; Keen v. City of Manhattan Beach, Los Angeles
County Superior Court Case No. 19STCP02984, June 25, 2020 [Ordinance restricting short term
rentals in the coastal zone requires an amendment to the LCP which must be certified by the Coastal
Commission].)
For the foregoing reasons you are respectfully requested to refrain from adopting the
proposed interim ordinance and to proceed in the manner required by law. Your careful attention to
this request is greatly appreciated. Please contact me with any questions or if I can provide
additional information with respect to these issues.
Very truly yours,

Patrick A. Perry
PAP
cc:

Ms. Reva Feldman
Ms. Bonnie Blue
Christi Hogin, Esq.
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home while it is rented. I only have a 2 bedroom 2 bath
home and it will rent for extremely less money if only 1
bedroom is available. This is also a health hazard if I have to
be onsite sharing my space during Covid 19.
My recommendation is to make a fair ordinance which does
not require an onsite manager unless you have a series of
violations. I have been doing short term rentals for over 5
years with no complaints, no parties, no issues whatsoever. I
was one of the first short term rental houses on Malibu Road
and I have developed my own system that weeds out the
bad tenants. I carefully screen who stays in my home, watch
the amount of guests on the reservation, and check their
short term rental feedback. My home hosts dozens of
families every year and they have fond memories of Malibu.
This would not be possible if the new ordinance goes into
affect. My short term rentals produces a lot of income for the
city in the form of TOT taxes. I cause no problems for the
city and short term rentals is how I am able to stay in my
beach home my husband left for me. There are many other
issues on Malibu Road that you guys should be fixing
besides items that bring in money. The homeless situation is
out of control along PCH with the RV's. Are your plans to
reduce short term rentals, but allow anyone to stay for free
with their RV's on pch. What TOT taxes do those RV's pay?
Which Malibu businesses do the RV people support? My
guests who stay all go out to dinner every night, shop at all
the local Malibu stores, and bring value to the Malibu
economy.

Please consider only requiring an onsite manager to those
bad apples who do not follow the rules. Do not take away my
ability to make a living and dont make me sell my beach
house.
Thank you for your consideration,
Sharone Karsh
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From: Susan M. Tellem
Sent: Sunday, August 9, 2020 4:17 PM
To: Jefferson Wagner <jwagner@malibucity.org>; Karen Farrer <kfarrer@malibucity.org>; Mikke Pierson
<mpierson@malibucity.org>; Rick Mullen <rmullen@malibucity.org>; Skylar Peak <speak@malibucity.org>
Cc: City Council <citycouncil@malibucity.org>
Subject: For the STR Meeting tomorrow evening

I wanted to make sure that everyone reads today Sunday’s LA Times story on the nightmare that is
LA City’s STR law for the meeting Monday night.
https://www.latimes.com/california/story/2020-08-09/los-angeles-short-term-rental-violations
Without adequate enforcement there is no law.
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From:
Sent: Saturday, August 8, 2020 9:55 AM
To: Mikke Pierson <mpierson@malibucity.org>
Subject: Malibu ordinance

Hello hope all is well . As an airbnb host i think things should be left as they are . A lot of hosts are struggling already due
to covid 19 to be enacting excessive regulations to make hosting more difficult to become untenable . Please the council
should do the humane thing . We re all just trying to survive . Thank you .
Sent from my iPhone
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Heather Glaser
Subject:

Airbnb Malibu Ordinance

From:
Date: August 8, 2020 at 3:01:45 PM PDT
To: bblue@malibucity.org
Subject: Airbnb Malibu Ordinance

Hello hope all is well . As an airbnb host and a Malibu resident i think things should be left as they are . A
lot of hosts are struggling already due to covid 19, to be enacting excessive regulations to make hosting
more difficult will become untenable. Please the council should do the humane thing . We re all just
trying to survive . I owe thousands of dollars to my landlord in unpaid rent due to covid 19 . I started
hosting again a month ago after a prolonged hiatus . Airbnb is my last line of defense from being
homeless . The pressure is real . Thank you .
Sent from my iPhone
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