2008-2014 Housing Element Update EIR
Section 8.0 Responses to Comments

8.0 RESPONSES to COMMENTS on the DRAFT EIR

This section of the Final EIR for the 2008-2014 Housing Element Update project contains all of the
written comments received in response to the Draft EIR during the 45-day public review period of
May 15, 2013 through June 28, 2013. Each comment received by the City of Malibu has been
included and responses to all comments have been prepared to address the concerns raised by the
commenters and to indicate where and how the EIR addresses environmental issues.

The comment letters and responses follow. Each comment letter has been numbered

sequentially and each separate issue raised by the commenter has been assigned a number. The
responses to each comment identify first the number of the comment letter, and then the
number assigned to each issue (Response 1.1, for example, indicates that the response is for the

first issue raised in comment Letter 1).

Bureau, County of Los Angeles Fire Department

Letter No. and Commenter Page No.

1. Daniel Blankenship, Staff Environmental Scientist, California Department 1
of Fish and Wildlife

2. Dianna Watson, IGR/CEQA Branch Chief, California Department of 3
Transportation

3. Victor De la Cruz, Manatt, Phelps & Phillips, LLP on behalf of Trancas 7
PCH, LLC

4. Frank Vidales, Acting Chief, Forestry Division, Prevention Services 305
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From: Blankenship, Daniel@Wildlife [mailto:Daniel.Blankenship@wildlife.ca.gov]
Sent: Friday, June 21, 2013 4:35 PM

To: Richard Mollica

Subject: GP Housing Element Update SCH 2011051027

Dear Mr. Mollica,

Thank you for the opportunity to review the above referenced DEIR for potential significant biological
impacts. The biological mitigation measures look good with the following recommendations:

1. Sensitive plant survey reports prepared for the City will also be provided to the CDFW for
review.
2. The consulting biologist will coordinated with CDFW staff prior to the clearance survey.

Department staff are interested in the special status species observations and will assist City and
Consulting staff in reporting any observations to the CDFW Natural Diversity Database.

Please contact me if you have any questions. Thanks again for the opportunity to work with the City in
reviewing this DEIR.

Daniel Blankenship

Staff Environmental Scientist
24848 Quigley Canyon Road
Newhall, CA 91321
661-259-3750

11


mailto:Daniel.Blankenship@wildlife.ca.gov
kkaufman
Text Box
Letter 1

kkaufman
Oval

kkaufman
Line

kkaufman
Text Box
1.1


2008-2014 Housing Element Update EIR
Section 8.0 Responses to Comments

Letter 1

COMMENTER: Daniel Blankenship, Staff Environmental Scientist, California Department
of Fish and Wildlife

DATE: June 21, 2013

Response 1.1

The commenter states concurrence with the biological mitigation measures, but recommends
that the sensitive plant survey reports prepared for the City also be provided to CDFW for
review and that the consulting biologist coordinate with CDFW staff prior to the clearance
survey.

The following text was added to Page 4.3-22 of the FEIR in response to this comment:

BIO-2 Special-Status Plant Surveys. Prior to any vegetation removal,
grubbing, or other construction onsite, seasonally-timed special-status
plant surveys shall be conducted by a City-approved biologist no
more than two years before initial ground disturbance. As
appropriate, the consulting biologist shall coordinate with CDFW
staff and provide surveys to CDFW for review. The purpose of these
surveys is to document the location(s) and number(s) of special-status
plant species within construction and mitigation areas so that
mitigation can be accomplished. The surveys shall coincide with the
bloom periods for each species listed above and all special-status
plant species identified onsite shall be mapped onto a site-specific
aerial photograph and topographic map. Surveys shall be conducted
in accordance with CDFW and USFWS protocols (California
Department of Fish and Game 2009, United States Fish and Wildlife
Service 2000). Areas containing special-status plant species shall be
considered ESHA per the LCP.

r City of Malibu



STATE OF CALIFORNIA—BUSINESS, TRANSPORTATION AND HOUSING AGENCY

DEPARTMENT OF TRANSPORTATION
DISTRICT 7, OFFICE OF TRANSPORTATION PLANNING
IGR/CEQA BRANCH

100 MAIN STREET, MS # 16

LOS ANGELES, CA 90012-3606
PHONE: (213) 897-9140

FAX: (213) 897-1337

June 28, 2013

Mr. Richard Mollica

City of Malibu

23825 Stuart Ranch Road
Malibu, CA 90265

Re: 2008-2014 Housing Element Update
Draft Environmental Impact Report (DEIR)
IGR#130531/EA, SCH#2011051027

Vic: LA/001/47.09

Dear Mr. Mollica:

The California Department of Transportation (Caltrans) has reviewed the Draft Environmental Impact
Report prepared for the proposed General Plan Housing Element Update. The proposed housing
element update would establish new housing goals, policies, and programs for the entire City of Malibu.

Based on the information contained in the DEIR, Caltrans has the following comments:

As you are aware, Caltrans is the State agency with jurisdiction over Pacific Coast Highway (State
Route 1) which is the main highway through the City of Malibu. As such Caltrans requests inclusion
in the preparation of traffic studies involving Pacific Coast Highway (PCH). Please include policies
that require collaboration with Caltrans in the planning and implementation of transportation
improvements that may affect PCH. . Caltrans may provide assistance in the areas of traffic
modeling, operations analysis, data collection, environmental and community impact assessment, as
well as identifying critical operational deficiencies. '

Table 2.1 indicates the Regional Housing Needs Assessment for the City of Malibu is 441; however,
the traffic study analyzed transportation impact associated with 212 units. It seems that the traffic
study only accounts for the very-low and low income housing allocation, please explain.

The traffic study follows City and County of Los Angeles’ criteria to determine whether significant
impacts would occur. Please include a policy that requires that Caltrans’ criteria are also considered
in the process to determine whether potential significant traffic impacts would occur on PCH.

We understand that individual project will be required to prepare a separate environmental report
and traffic study pursuant to the California Environmental Quality Act (CEQA). Please instruct
traffic engineers to consult with Caltrans to obtain information as to what information it wants the
study to include. For your information Caltrans follows Highway Capacity Manual (HCM)
methodology to analyze its facilities. Caltrans has developed a Guide for the Preparation of Traffic
Impact Studies for the benefit of local agencies in preparing their traffic impact studies. The Guide
can be downloaded from the Internet at: www.dot.ca.gov/hg/tpp/offices/ocp/igr ceqa files/tisguide.pdf

“Caltrans improves mobih‘t\;; across California”

EDMUND G. BROWN, JR., Governor

Flex your power!
Be energy efficient!
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Mr. Richard Mollica
June 28, 2013
Page 2 of 2

e Please require that any land-use development which needs direct access to/from Pacific Coast 25

Highway coordinate with Caltrans early, as it would need an encroachment permit. '

e Please consider access related improvements such as deceleration and acceleration lanes at Ramirez
Mesa Drive, Zuma View Drive, and Zumirez Drive for candidate sites #1 and #2. In addition, please 26
consider a signal or roundabout at Cross Creek Road and Civic Center Way. These improvements
may prevent vehicles queues from extending to PCH. A queue analysis of Cross Creek Road traffic
from Civic Center Way to PCH is requested.

e (Caltrans acknowledges that PCH intersections at Cross Creek Road, Malibu Canyon Road, and
Topanga Canyon Road would likely be significantly impacted daily by future residential
development. Mitigation measures are proposed at Cross Creek Road and Malibu Canyon Road.
Mitigation improvements at PCH and Topanga Canyon Road are deemed unfeasible due to right-of- 2.1
way constraints. It is recommended the City consider mitigation improvements even though
additional right-of-way acquisition may be needed, especially since the traffic study extends to 2030.
It may not be feasibly for any one individual development project to implement those improvements;
however, they should not be discarded altogether. Caltrans recommends the City develop a funding
mechanism that would address cumulative transportation impacts on PCH that are not currently
feasible for individual projects to implement. Other Cities have developed traffic mitigation fee
programs where developments contribute commensurate with their impacts. More comprehensive
improvements may involve funding from private and public sources.

e Intersections and segments of PCH that are projected to exceed acceptable standards in the City
should be considered cumulative significant. Transportation impacts can be cumulative significant 2.8
when added to already deficient conditions and to future foreseeable development. It is
recommended the City update its circulation element to address projected deficiencies on PCH.

If you have any questions regarding these comments, you may reach Elmer Alvarez, project coordinator
at (213) 897-6696 or by e-mail at elmer.alvarez@dot.ca.gov and please refer to our record number
130531/EA.

Sincerely, <

i @Zﬂﬂf) ol
DIANNA WATSON
IGR/CEQA Branch Chief

“Caltrans improves mobiﬁ:x across California”


kkaufman
Line

kkaufman
Line

kkaufman
Line

kkaufman
Line

kkaufman
Text Box
2.5

kkaufman
Text Box
2.6

kkaufman
Text Box
2.7

kkaufman
Text Box
2.8


2008-2014 Housing Element Update EIR
Section 8.0 Responses to Comments

Letter 2

COMMENTER: Dianna Watson, IGR/CEQA Branch Chief, California Department of
Transportation

DATE: June 28, 2013

Response 2.1

The commenter requests policies that require collaboration with Caltrans in the planning and
implementation of transportation improvements that may affect Pacific Coast Highway (PCH).
The City’s normal practice is to coordinate with Caltrans regarding implementation of
improvements to state facilities such as PCH.

Response 2.2

The commenter notes that the Regional Needs Housing Assessment (RNHA) for Malibu is 441;
however, the traffic study only analyzed transportation impacts associated with 212 units. As is
noted in Section 2.0, Project Description, the City has demonstrated that it has the land use
capacity to meet the RHNA allocation for moderate and above moderate income households
and therefore is not required by the State to provide additional land use capacity for these
income groups. As a result, the City needs to only provide land use capacity for low and very-
low income households, which total 188 units of the City’s 441-unit RNHA. The 2008-2014
Housing Element Update would apply an Affordable Housing Overlay to three parcels, which
combined could accommodate 212 units, exceeding the City’s 188-unit RHNA allocation
requirement for very-low and low-income households.

Response 2.3

The commenter requests that the traffic study consider Caltrans criteria in determining whether
potential significant traffic impacts would occur on PCH. All study area intersections are within
the City of Malibu and the City is acting as lead agency for the EIR; therefore, significance
criteria established by the City of Malibu were used to assess the potential for significant project
impacts at the study intersections. The City of Malibu traffic impact study guidelines provide
significance criteria for roadway segments.

Response 2.4

The commenter requests that traffic engineers on projects facilitated by the Housing Element
Update consult with Caltrans. As noted in Response 2.1, the City’s normal practice is to
coordinate with Caltrans regarding projects that affect state facilities.

Response 2.5

The commenter requests that land-use developers that need access to/from PCH coordinate
with Caltrans early and receive an encroachment permit. As necessary, future developers in the
City will obtain encroachment permits from Caltrans for projects requiring access along PCH.

r City of Malibu



2008-2014 Housing Element Update EIR
Section 8.0 Responses to Comments

Response 2.6

The commenter requests that access related improvements be considered at Ramirez Mesa
Drive, Zuma View Drive, and Zumirez Drive for Candidate Sites #1 and #2. The commenter
also requests a signal or roundabout at Cross Creek Road and Civic Center Way and a queue
analysis of Cross Creek Road traffic Civic Center Way to PCH. The project traffic study (see
Appendix E) analyzes site access and circulation issues. Although a significant impact was
identified for the Cross Creek Road/PCH intersection, the FEIR includes mitigation that would
reduce this impact to below a level of significance under City criteria. Significant impacts were
not identified at any of the other locations; therefore, implementation of improvements at those
locations is not warranted.

Response 2.7

The commenter requests that the City develop a funding mechanism that would address
cumulative transportation impacts on PCH that are not currently feasible for individual projects
to implement. Although the DEIR identifies unavoidably significant traffic impacts at one
location along PCH, the FEIR includes mitigation that would reduce these impacts to below a
level of significance under City criteria; therefore, development of an additional funding
mechanism is not warranted.

Response 2.8

The commenter requests that the City update its circulation element to address project
deficiencies on PCH. Please see Responses 2.6 and 2.7. The FEIR does not identify any
unavoidably significant traffic impacts.

r City of Malibu



Victor De la Cruz

manatt Manatt, Phelps & Phillips, LLP

s Direct Dial: (310) 312-4305
tt | phel hiltips
manatt | phelps | phiip E-mail: VPelaCruz @Manatt.com

June 28, 2013 Client-Matter; 42531-032
s K

VIA E-MAIL AND MESSENGER

Mzr. Richard Mollica
Associate Planner

City of Malibu

23825 Stuart Ranch Road
Malibu, CA 90265

Re: Comments on the 2008-2014 Housine Element Update Draft Environmental
Impact Repott

Dear Mr. Mollica: .

On behalf of Trancas PCH, LLC, thank you for the opportunity to provide our comments
on the Draft Environmental Impact Report (the “DEIR”) for the City of Malibu’s 2008-2014
Housing Element Update (the “Housing Element Update” or “Update”). In reviewing the DEIR,
it is apparent that the City has selected sites that are not capable of accommodating the density
that the Housing Element Update purports to facilitate. Specifically, as will be discussed in this
letter, the City has selected sites to create the illusion of compliance with its Regional Housing
Needs Assessment (“RHNA”) requirements by hiding the ball with respect to the planned
Housing Element Update development regulations, obfuscating the feasibility and environmental
impacts of development at the selected sites, and passing over multiple other properties in the
City that could be developed with affordable housing without significant harm to the
environment. In connection with this scheme, the City’s DEIR runs roughshod over the
environmental analysis required by the California Environmental Quality Act (“CEQA”) and
therefore must be revised and recirculated. Set forth below are our detailed objections.

A. The DEIR Is Inconsistent, Incomplete, and Fails to Describe the Full Range of
Environmental Impacts Caused by the Housing Element Update.

1. Given the Challenges to Developing Multifamily Affordable Units in the City. the
DEIR Does Not Accurately Describe the Full Extent of Regulatory Changes That
Will Be Required to Implement the Housing Element Update.

It is extraordinarily difficult, if not impossible, to develop multifamily housing in Malibu
given the complex web of development regulations in the City, the state of public infrastructure,
and the vehement public opposition to nearly all forms of development in the City — especially

11355 West Olympic Boulevard, Los Angeles, California 90064-1614 Telephone: 310.312.4000 Fax: 310.312.4224
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Mr. Richard Mollica
June 28, 2013
Page 2

affordable multifamily housing. As a result of these regulatory and political obstacles, zere very-
Jow or low-income multifamily residential units have been built in the City since its
incorporation.

However, notwithstanding these regulatory and political obstacles to the development of
multifamily housing in Malibu, under state law the City is required to adopt a General Plan
Housing Element that demonstrates the City’s ability to accommodate its fair share of the
region’s projected housing needs, as determined by the California Department of Housing and
Community Development (“HCD”) and the Southern California Association of Governments
(“SCAG”). This projected housing needs analysis, known as the RHNA, identified a required
housing allocation of 441 units for the City for the period of 2008-2014. Of these 441 housing
units that the City is required to accommodate during this period, 188 units must be affordable to
very-low and low income houscholds. The City cannot opt out of providing the capacity for
these units — state law mandates that this housing need be accommodated, and that jurisdictions
make the necessary regulatory changes to permit the by-right development of these units.

Despite its long history of challenging its legal obligation to provide for its RHNA
allocation, the City has finally conceded that changes to its existing development regulations are
necessary in oxder to accommodate the development of 188 affordable units. Accordingly, the
City is now proposing to change the existing zoning on three candidate development sites
(“Candidate Sites”) in order to allow development at a density of 25 units per acre, which will
allegedly accommodate the future by-right development of up to 212 affordable units. The
DEIR purports to analyze the anticipated environmental impacts of this rezoning scheme, as well
as the impacts resulting from additional regulatory changes that will be required to permit the by-
right development of these units. However, as detailed below, the DEIR’s analysis fails to
recognize the true extent of the changes that will need to be made to the City’s existing
development regulations and policies at the Candidate Sites.

Developing the proposed multifamily units on the Candidate Sites will require extensive
grading and re-contouring of the sites, construction of extensive stormwater and wastewater
treatment infrastructure, and the construction of tall, multistory buildings. To permit this
development, the City must amend its regulations regarding height limits, grading quantities,
development square footage, setbacks, amount of impermeable coverage, stormwater and
wastewater treatment facilities, parking requirements, ingress and egress requirements,
landscaping requirements, and other land use restrictions. By failing to acknowledge and
analyze all of these wide-ranging changes that must be made in order to allow by-right
development of the proposed units, the project analyzed by the DEIR represents a merely
illusory zoning scheme that is intended to comply with the letter, but not the spirit, of state
housing law.

3.1
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In contrast to the significant impacts that will necessarily result from the contemplated
development on each of the Candidate Sites, there exist other large properties in the City,
including the property owned by our client, that offer the possibility of multifamily development
with significantly fewer environmental impacts. Specifically, our client’s property is large
(approximately 35 acres), gently sloped at its southern portion, and has legal access from the
Pacific Coast Highway. Given these features, it is one of the only potential development sites in
the City that could accommodate a significant number of multifamily residential units and could
comply with several important City development policies that the proposed development on the
Candidate Sites would not comply with (for example, those related to aesthetics, geology, and
wastewater treatment). Furthermore, Trancas PCH, LLC was the only property owner in the
City that was ready and willing to build a project with an affordable housing component when
the City finalized its list of sites that would be rezoned in connection with the Housing Element
Update. However, instead of capitalizing on this opportunity, the City excluded our client’s
property from consideration for such rezoning because of public opposition to the notion that our
site could actually be developed with multifamily units. By capitulating to such public
opposition, and excluding our client’s property from consideration for multifamily development
in the Housing Element Update and the DEIR, the City demonstrates its lack of good faith in
complying with state housing law.

2. The Proposed Affordable Housing Overlay Does Not Include the Necessary
Amendments to the City’s Development Resulations.

The DEIR identifies a category of “site-specific programs” that would be implemented
under the Housing Element Update (DEIR, p. 2-6). However, this category consists of only one
such program — the proposed creation of a new “Affordable Housing Overlay” (“AHO”)
designation, which would be created by amending the City’s general plan, local coastal program
(“LCP”), and Malibu Municipal Code (“MMC”) to permit residential density of up to 25
dwelling units per acre on the Candidate Sites. As proposed by the DEIR, the AHO would
“accommodate the City’s required housing needs allocation. . . in the RHNA,” which, as noted
above, totals 188 very-low and low income residential units. (DEIR, p. 2-6:7.) The DEIR’s
project description then includes a table showing that the development of these 188 units can be
achieved by simply multiplying the “developable lot size” of each of the Candidate Sites by a
density of 25 units/acre, which results in a total of 212 multifamily units, or more than enough to
meet the City’s RHNA allocation. (DEIR, p. 2-7, Table 2-2.)

However, this simplistic description of the AHO is flawed. In order to develop the
proposed densities on each of the Candidate Sites, many of the City’s standard development
regulations must be watved or modified. The Housing Element Update itself makes this
abundantly clear, as it notes: “Amendments to the MMC and LCP Local Implementation Plan

3.1
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{LIP) development standards will be processed as necessary to facilitate affordable multi-family
development.” (Draft Housing Element Update, p. V-5.)(Emphasis added.) The Update further
notes that “these amendments could include revisions to current standards for total development
square footage, grading quantities, impermeable coverage, building envelope, minimum unit
size, or subterranean parking.” (Id.) Notwithstanding the noncommittal language about which
specific amendments must be processed in order to achieve the proposed multifamily density, the
Housing Element Update recognizes that certain City development regulations are inherently
incompatible with the development of multifamily housing units at a density of 20-25 units per
acre. Attached as Exhibit A are letters previously written to the City addressing the development
regulations that would need to be amended, the amendment of which — particularly as it pertains
to the Candidate Sites — would create significant environmental impacts that must be analyzed
and mitigated.

Although a variety of development regulations must be modified in order to allow
construction of the proposed density on the Candidate Sites, the DEIR’s project description
makes no mention of these proposed changes to the City’s development regulations when
describing the AHO. Instead, the DEIR’s project description treats the AHO as a completely
self-contained program that will somehow allow the City to meet its RHNA goal simply by
lifting the maximum permitted density limits on the Candidate Sites, Furthermore, the DEIR’s
project description only discusses the potential amendments to the City’s current development
regulations as a future “Citywide program,” for which no specific sites or projects have been
proposed. (DEIR, p. 2-7.)

This language is completely counter to the Housing Element Update itself, which
recognizes that both rezoning and amendments to the City’s existing development standards will
be required in order for the City to accommodate its RHNA allocation. (Draft Housing Element
Update, page V-5.) As aresult, the DEIR describes an illusory zoning program for the three
Candidate Sites, which will not result in the by-right development of multifamily housing units.
This causes the DEIR’s project description to conflict with the actual proposed Housing Element
Update. Accordingly, the project description must be revised, and the DEIR must be updated to
accurately reflect the housing-related programs actually proposed by the Housing Element
Update. Without the provision of such information, the DEIR serves no purpose as an
informational document.

3. The DEIR’s Project Description Does Not Identify The Full Extent of Changes to
the City’s Development Regulations That Would Be Necessary for the Proposed
Development of the Candidate Sites.

Even if the DEIR accurately stated that both rezoning and certain modifications to the
City’s development regulations would be necessary to allow the contemplated density on the

10
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Candidate Sites, another fundamental problem with the project description becomes clear when
reviewing the DEIR’s environmental impacts analysis section. (See DEIR, Chapter 4, ef seq.)
Throughout this section, the DEIR notes that the multifamily housing projects contemplated for
the Candidate Sites could potentially create environmental impacts, because such development
projects would necessarily have larger development footprints, have greater heights, require
more extensive grading, etc. (See, e.g., DEIR, p. 4.1-11 [discussing greater likelihood of
aesthetic impacts]; DEIR, p. 4.8-9 [discussing greater likelihood of hydrology and water quality
impacts].) However, each time these potential environmental impacts are described, the DEIR
invariably denies their relevance by stating that any proposed development project will be
required to comply with one LCP policy or another that regulates the exact issue in question.

For example, when analyzing aesthetics, the DEIR notes that the contemplated
development of Candidate Site #1 could result in aesthetic impacts because of the hypothetical
project’s increased height and larger parking areas. But the DEIR then immediately states that
any such potential impact would be mitigated by the fact that the project would be required to
comply with LCP Policies 6.5 through 6.15, which restrict “building location, height, setbacks,
design, and other relevant building parameters, thereby ensuring that visual resources are
maintained.” (DEIR, p. 4.1-11.) This is not a valid form of analysis under CEQA, for it
acknowledges that the anticipated development of Candidate Site #1 with 91 multifamily units
would almost certainly be thwarted by various LCP policies that restrict development of the
property. This is in direct conflict with the goals of the Housing Element Update and the stated
objectives of the DEIR, with no explanation of how this conflict can be reconciled. As a result,
it can only be assumed that the City is creating the illusion of by-right multifamily zoning on the
Candidate Sites, but is in fact relying upon existing restrictive development regulations to
preclude the actual development of affordable housing units. From the standpoint of
environmental analysis, it is completely circular to mitigate impacts through development
standards that currently exist, but that are currently in the process of being eliminated.

In short, there is only one appropriate and legal way to proceed with the analysis of the
Housing Element Update under CEQA - the City must provide a robust project description that
accurately describes the City land use policy and development regulations that must be amended
or modified in order to allow the proposed development on the Candidate Sites. Only then will
the DEIR’s project description and environmental impacts analysis be legally adequate.

1"
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4, The DEIR’s Citywide Programs Include Modifications to Existing Development
Regulations That Would Increase the By-Right Development Potential of
Numerous Sites Across the Citv; However, the DEIR Completely Fails to Provide
Any Environmental Impact Analysis of the Resulting Developiment Potential
Created By These Modifications.

The DEIR provides a summary of the Housing Element Update’s proposed programs and
policies that are intended to encourage and facilitate the provision of adequate housing
opportunities in the City. (DEIR, p. 2-8.) Unquestionably, the policy that will be most essential
to the facilitation of atfordable housing development in the City will be Housing Element Update
Program 2.2B, or the proposed revisions to the City’s existing development regulations. The
City’s existing development regulations severely restrict the development potential of nearly all
parcels in the City by imposing onerous limits on the total amount of square footage, maximum
permissible amounts of grading, and maximum permissible amount of impermeable coverage,
among other things. By modifying or eliminating these development regulations on a Citywide
basis, the existing development potential of all multifamily zoned parcels in the City will be
dramatically increased, suddenly making the development of these sites with multifamily ,
residential units feasible and entirely foreseeable. Yet remarkably, the DEIR contains absolutely
no analysis of the likely environmental impacts resulting from such a dramatic change in the
development potential of these sites.

In an apparent attempt to justify this missing analysis, the DEIR’s project description
discusses the modified development regulations specifically contemplated by the Housing
Element Update as a tuture “Citywide program” for which ne specific sites or projects have
been proposed at this time. (DEIR, p. 2-7.) This is blatantly impermissible deferred analysis
under CEQA, which requires a lead agency to analyze all potentially foreseeable environmental
impacts caused by a project. Here, the City’s modification of its existing development
regulations will essentially constitute a significant upzoning of all multifamily zoned sites in the
City, and the foreseeable impacts of the development permitted under this newly created zoning
must be assessed. Moreover, the City cannot avail itself of an argument that it would not be
feasible to conduct such an analysis — the Housing Element Update itself contains a list of all
ME- and MFBF-zoned sites in the City, and each of these sites have been mapped. (Housing
Element Update Appendix B.) The maximum permitted unit density that may be permitted on
each of these sites under the proposed new development regulations can be calculated, and the
resulting foresecable environmental impacts (e.g., noise, traffic, air quality, etc.) can and must be
assessed. To completely abdicate the City’s responsibility to acknowledge and analyze these
impacts renders the DEIR completely deficient.

12
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5. The Selected Citywide Policies and Prosrams That Are Identified in the DEIR
Are Not Adequately Described, Despite Existing in Draft Form.

Even for the proposed Citywide programs that are identified in the DEIR (e.g., the
proposed expansion of second units in the City, modifications to a certain limited number of
multifamily development regulations, a new density bonus ordinance, etc.), the DEIR’s project
description does not disclose the fact that the City has been in the process of drafting the actual
language of these programs since March, 2012. These draft documents currently include
recommended changes to the City’s parking requirements, proposed increases in the amount of
impermeable coverage allowed at a development site, and a new proposed density bonus
ordinance, among other things. (Sec Exhibit B.) Staff is preparing to bring final versions of
these amendments before the Planning Commission sometime in July, 2013. However, despite
the City’s substantial efforts to develop these proposed amendments and prepare them for
legislative approval, there is no discussion in the DEIR of the specific changes that would be
made by these amendments, when these amendments are expected to be adopted, or what the
anticipated environmental impacts of some of these changes might be.

6. The DEIR Fails to Accurately Summarize the Actual Housing Element Update.

Finally, but perhaps most importantly, the DEIR is deficient because it fails to provide
the reader with an opportunity to understand what exactly is being proposed by the Housing
Element Update. Certain policies and programs (identified as “key” policies) are excerpted from
the Update and mentioned in the DEIR, but the full text of the docwment isn’t even included as
an appendix to the DEIR. Furthermore, the DEIR’s project description states that the full
Housing Element Update can be downloaded from the City’s website, but then provides a
website address that is no longer valid. (DEIR, p. 2-1.) Finally, the DEIR’s executive summary
claims to provide a summary of the Housing Element Update’s proposed programs (DEIR, pp.
ES-3:7), but this summary is drawn from an old, unapproved version of the Update, and does not
accurately reflect the document that was conditionally certified by HCD in July, 2012.

By failing to provide any opportunity to locate and review the actual language of the
current Housing Element Update, the public is denied the opportunity to understand the actual
legislative and policy changes being proposed by the City, thereby hindering public
understanding of the proposed project. As a result, the DEIR must be revised to provide an
accurate overview of the currently proposed project (and, ideally, include the text of the Housing
Element Update as an appendix), and the revised DEIR must then be recirculated.
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7. The DEIR Must Be Revised and Recirculated Because These Flaws Thwait the
Intended Purpose of the DEIR under CEQA.

- As described above, the DEIR inaccurately summarizes the actual programs proposed by
the current Housing Element Update. Furthermore, it fails to describe the fact that, at a
minimum, rezoning and extensively modified development regulations will be necessary to
potentially allow the proposed development of the Candidate Sites with at least 188 affordable
units. Finally, the DEIR does not accurately analyze the full extent of changes to the City’s
existing development regulations that will be required to allow future development of the
proposed multifamily units. As a result, the public is deprived of the opportunity to gain a clear
understanding of the true scope of the project being analyzed, and the likely environmental
impacts that could result from the project. This is a fatal flaw of the DEIR because CEQA’s
primary purpose is to disclose a project’s anticipated environmental impacts to a lead agency and
to the general public. Therefore, an EIR cannot itself serve to hinder CEQA’s public disclosure
requirements by failing to adequately describe the proposed project. See County of Inyo v. City
of Los Angeles (1977) 71 Cal.App.3d 185, 198 (“A curtailed, enigmatic or unstable project
description draws a red herring across the path of public input”™); see also Laurel Heights
Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 405 (“An EIR
must include detail sufficient to enable those who did not participate in its preparation to
understand and to consider meaningfully the issues raised by the proposed project.”).

Furthermore, although extensive detail is not necessarily required for an EIR’s project
description to be legally adequate, the EIR must describe a project with sufficient detail and
accuracy to permit informed decision-making. (See CEQA Guidelines § 15124.) Because it is
so important for an EIR’s project description to be comprehensive and complete, an inaccurate or
incomplete project description causes the EIR’s analysis of environmental impacts to be
inherently unreliable. This in turn makes it impossible to evaluate any potential benefits of a
project in light of its alleged impacts.

Taken together, the multiple flaws in the Housing Element Update DEIR prevent the
City, other agencies, and the public from becoming fully informed of the scope of the Housing
Element Update’s proposed changes and the potentially resulting environmental impacts.
Furthermore, the information that #s included in the DEIR appears to show that the goals of the
Housing Element Update may be thwarted by various existing development regulations that
would limit future housing development opportunities throughout the City. The DEIR and its
project description must be revised to fully conform with the Housing Element Update, and the
City must perform the required analysis of all potential environmental impacts resulting from the
contemplated multifamily development. Following these revisions, the DEIR must then be
recirculated for public comment.
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B. The DEIR’s Aesthetics Section Is Inadequate

1. The DEIR Fails To Properly Analyze the Conflicts Between the 1.CP’s Visual and
Scenic Resources Policies and the Anticipated Development of the Candidate
Sites.

As noted above, the DEIR’s project description fails to adequately describe the extent of
the changes to the City’s development regulations that will be required to allow the proposed
development on the Candidate Sites. This causes the DEIR’s analysis of anticipated aesthetic
impacts to be inherently flawed. For example, when discussing the possibility of future
development altering the visual character of the Candidate Sites, the DEIR first acknowledges
that “{h]igh density residential development would encompass greater lot coverage and result in
larger structures, potentially with multiple stories, and larger parking areas.” (DEIR, p. 4.1-12.)
However, instead of performing any detailed analysis of the size and massing of the anticipated
development at the Candidate Sites, the DEIR simply recites various LIP policies that will
allegedly mitigate any potential aesthetic impacts by “regulatfing] the aesthetic design of
development.” These policies include LIP Policy 6.5, which requires that new development be
“sited and designed to minimize adverse impacts on scenic vistas™; if there is no feasible
alternative building site for the proposed project, LIP Policy 6.5 requires “siting development in
the least visible portion of the site, breaking up the mass of new structures, designing structures
to blend into the natural hillside setting, restricting the building maximum size, reducing
maximum height standards, clustering development, minimizing grading, [and] incorporating
landscape elements.” (Id.}(Emphasis added.) That is the extent of the DEIR’s analysis of
potential aesthetic impacts — the language of various LIP policies is simply provided, and the
DEIR then asserts that compliance with the referenced LIP policies will prevent any potential
impacts to existing visual resources. However, without a discussion of the anticipated size,
height, and massing of the 91 residential units that are anticipated to be built on Candidate Site
#1, the 64 residential units that are anticipated to be built on Candidate Site #2, or the 57 units
that are anticipated to be built on Candidate Site #7, there is simply no way to assess whether it is
possible for these LIP policies to be complied with, or how to resolve a conflict between these
policies and the proposed Housing Element Update.

This same cursory treatment of potential aesthetic impacts occurs again with the DEIR’s
discussion of light and glare for the Candidate Sites. The DEIR states that future development of
the Candidate Sites “would increase light and glare,” but then LCP Policy 6.23, which “regulates
lHght and glare associated with new development,” is cited as an applicable development
regulation that will automatically preclude any light and glare impacts. (DEIR, p. 4.1-14.) There
is no discussion of potential conflict between LCP Policy 6.23’s requirements and the significant
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increase in density that is being proposed for the Candidate Sites, making the DEIR’s conclusion
completely arbitrary.

2. The DEIR Also Fails to Properlv Analyze the Anticipated Future Development of
Other Multifamily Zoned Sites in the City.,

The Housing Element Update’s proposed Citywide programs are also inadequately
analyzed with respect to potential aesthetic impacts. The DEIR notes that Housing Element
Update Program 2.2.B could remove the maximum permeable coverage and total development
square footage limits, thereby allowing other multifamily parcels in the City to be “covered by
buildings or other structures to a greater extent,” which would have the potential to impact scenic
resources within the City if such future development was located near such existing scenic
resources. (DEIR, p. 4.1-13.) However, instead of addressing the potential size and height of the
development projects that could be built on these parcels, the DEIR once again immediately
concludes that no impacts to scenic resources would occur because of the LCP’s existing policies
that restrict the height, location, and design characteristics of a proposed project — all policies
that will need to be amended to-allow the housing in the first place. (DEIR, p. 4.1-14.)

The DEIR makes a similar conclusory statement regarding future anticipated light and
glare impacts. Following the Housing Element Update’s proposed changes to the City’s
development regulations, the DEIR acknowledges that the City’s multifamily zoned parcels are
more likely to be developed with greater building coverage in the future. This will, in turn,
increase associated lighting and glare impacts beyond previously anticipated levels. (DEIR, p.
4.1-15.) However, according to the DEIR, the LCP’s unchanged light and glare regulations will
continue to apply to these properties, automatically eliminating any such light and glare impacts.
(Id.) Again, the DEIR acknowledges the increased likelihood of an environmental impact
following adoption of certain revised development standards, but then assumes that other,
unchanged City regulations will automatically prevent any such impacts from occurring. This is
a completely inadequate form of analysis, and does not demonstrate any credible evidence
showing that the City has looked at the potential type, size, and shape of the anticipated
development on the Candidate Sites or on any other multifamily zoned site in the City. Without
such analysis, there is no substantial evidence to support the DEIR’s conclusion that such
anticipated aesthetic impacts can be avoided through compliance with the LCP’s existing
policies.

3. The DEIR Fails to Provide An Analysis of Potential Aesthetic Impacts Caused by
the Anticipated Future Development of Multifamily Zoned Sites in the City.

As noted above, the DEIR makes the conclusory statement that no aesthetic impacts will
result from any future multifamily projects built under the City’s proposed new development
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standards because existing LCP policies will prevent any such impacts from resulting. For the
reasons stated above, this analysis is completely inadequate. Furthermore, the DEIR errs when it
claims that, because the “timing and location of future projects is not known at this time; []
determining the full extent of such [aesthetic] impacts would be speculative.” (See e.g., DEIR,
pp. 4.1-12,4.1-14, 4.1-15). It is entirely feasible for the City to prepare such an analysis of
anticipated impacts, at least in preliminary form, for this DEIR. All of the City’s MF- and
MFBE-zoned properties are listed and mapped in Appendix B of the Housing Element Update,
and the City has the ability to identify which of these mapped sites are located near existing
visual resources, and where conflicts would likely arise between the L.CP’s Scenic and Visual
Resources policies and the Housing Element Update’s proposed development regulation
modifications.

Finally, the City cannot defer its analysis of these impacts to an unspecified future date
(i.e., “[Als multifamily residential projects are proposed in the future, they would be subject to
individual project review and approval by the City of Malibu, wherein any project specific
impacts would be addressed.””)(DEIR, pp. 4.1-12, 4.1-14, 4.1-15.) Such deferred mitigation is
impermissible under CEQA, and most importantly, the point of the Housing Element Update is
to enable by-right development of affordable housing. No independent CEQA review should be
required for such affordable housing if the City seeks to comply with its RHNA obligations
under state law. The DEIR must include an analysis of the aesthetic impacts that can be
anticipated following adoption of the Housing Element Update in order to adequately inform the
public about the proposed project.

C. The DEIR’s Analysis of Air Quality Impacts Is Legally Inadequate Because its
Conclusion that the Housing Element Update Will Not Create Significant Air
Quality Impacts Is Not Supported by Substantial Evidence.

i. Mitigation Measures Contained In AQ-1(B) to Mitisate Construction Emissions
Are Vague, Ineffective and Speculative, Violating CEQA’s Informational
Mandates and Constituting Impermissible Deferred Mitieation.

The DEIR states that daily construction emissions for Candidate Sites #1 and #2
(analyzed together due to proximity) and #7 will exceed the localized significance thresholds for
both PM,y and PM»s. CEQA requires that an EIR describe and implement all feasible mitigation
(Pub. Res. Code §§ 21002, 21081; CEQA Guidelines § 15126.4), and that such mitigation should
not be vague, incomplete, remote or speculative. (Federation of Hillside & Canyon Assns v. City
of Los Angeles (2000) 83 Cal. App.4th 1252, 1260.) Here, in direct contravention of this very
basic but fundamenta! rule, the DEIR lists numerous mitigation measures that are so vague,
undefined and/or otherwise speculative that it is impossible to gauge their effectiveness. For
example, the DEIR describes the following mitigation in impact AQ1(b):
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4. “The number of pieces of equipment operating simultaneously shall be

minimized.” (Emphasis added.)

+ 5. “Construction contractors shall use alternatively fueled construction equipment
(such as compressed natural gas, liquefied natural gas, or electric) when
Jeasible.” (Emphasis added.)

e 6. “The engine size of construction equipment shall be the minimum practical
size.” (Emphasis added.)

e 7. “Heavy-duty diesel-powered construction equipment manufactured after 1996

(with federally mandated clean diesel engines) shall be utilized wherever
feasible.” (Emphasis added.)

8. “During the smog season (May through October), the construction period

should be lengthened so as to minimize the number of vehicles and equipment

operating at the same time.” (Emphasis added.)

The DEIR relies on these and other mitigation measures in order to conclude that, with
implementation, the impact would be less than significant. Yet, the public is left to wonder what
does “minimize” and “minimum practical size” actually mean, how much longer should the
construction period be “lengthened” in order to reduce the number of vehicles and equipment
operating at the same time, what factors are to be considered in deciding what is and is not
“feasible” — are solely economic considerations allowed to be considered without any regard for
the environment impact the measure is designed to address? And importantly, who makes these
judgment calls?

The mitigation measures in the DEIR should be certain and specific so that the public can
understand and evaluate the impacts of the Housing Element Update, consistent with CEQA’s
informational mandates. They are not. (See Preserve Wild Santee v. City of Santee (2012) 210
Cal App.4th 260, 148 (mitigation measure for active habitat management did not describe
anticipated management actions or include management standards or guidelines for actions that
might be taken); Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App.3d 692, 727
(mitigation agreement that called for purchases of replacement groundwater supplies without
specifying whether water was available was an inadequate measure for mitigating project’s effect
on groundwater supplies.)) Furthermore, it is inappropriate to completely defer formulation of
specific aspects of the mitigation. (See Preserve Wild Santee.) The subject mitigation measures
therefore constitute an impermissible deferral of formulation, and the conclusion that such
mitigation has reduced the impact to less than significant is not supported by substantial
evidence,
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2. The DEIR Impermissibly Avoids Analvsis of The Air Quality Impacts Associated
With Implementation Of The Update’s Proposed Programs And Policies That
Would Apply To Multifamily Residential Parcels Throughout The City.

CEQA states that an EIR must, among other things, analyze direct and reasonably
foresecable indirect impacts of the entire project, giving due consideration to both short- and
long-term impacts. (CEQA Guidelines §§ 15064(d)(3), 15126, 15126.2(2).) In analyzing
construction emissions, the DEIR generally acknowledges that certain programs and policies
proposed by the Housing Element Update “would have the potential to affect air quality.”
(DEIR, p. 4.2-11.) Tt even goes so far as to summarily describe foreseeable air emission impacts
of such policies, describing that “[a]Jmendments to the Malibu Municipal Code (MMC) to
remove the maximum total grading allowance of 1,000 cumulative cubic yards per parcel, the
total maximum impermeable coverage allowance of 25,000 square feet, and the requirement that
all multifamily development be located within a two-acre development envelope on a parcel
would allow for additional ground disturbance beyond that currently permitted, which could
increase emissions of criteria pollutants, particularly PMyp and PMas.” (Id.) However, the DEIR
stops there, because, allegedly, the full extent of such impacts would be speculative and these
projects would likely be subject to future review by the City of Malibu. (1d.) Accordingly, the
DEIR concludes, without any support, that “future multifamily residential projects within the
City could result in similar levels of construction related emissions. Therefore, impacts related
to proposed programs and policies would be significant but mitigable.” (DEIR, p. 4.2-11.) The
DEIR contains similar conclusory statements with regard to criteria air pollutant impacts and
localized CO (hotspot) impacts caused by adoption of the new Housing Element Update policies
and programs. (See Impacts AQ-2, p. 4.2-13, AQ-5, p. 4.2-17.)

First, the new proposed programs and policies are not even identified or described, so it is
impossible to verify the accuracy of these statements. Second, avoiding impact analysis of the
entire Housing Element Update, which necessarily includes adoption of new programs and
policies that the DEIR admits will increase criteria pollutants, is clearly unacceptable and in
direct contravention of CEQA. These impacts are caused by specific policy changes proposed
by the Housing Element Update, reasonably foreseeable, and identifiable. Furthermore, future
projects will not necessarily be required to undergo CEQA review (many should not be required
to undergo such review in order for the City to comply with its RHNA obligations), making it
entirely possible that the impacts caused by these new policies will never be analyzed. The time
to analyze these impacts 1S now — not later.
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3. The DEIR’s Complete Failure To Analvze The Update’s Tocalized Operational
Air Impacts On Nearby Sensitive Receptors Does Not Comply With SCAQMD
Guidance And Violates CEQA.

In direct contravention of SCAQMD guidance regarding localized significance thresholds
(“LSTs”) and CEQA, the DEIR completely omits any analysis of the Housing Element Update’s
localized operational air impacts. The DEIR explains that such analysis is not required because,
purportedly, “SCAQMD’s local significance thresholds . . . do not apply to long term operational
emissions.” (DEIR, p. 4.2-14.) While it is accurate that SCAQMD’s LSTs only apply to on-site
emission sources, it is entirely incorrect to omit this analysis all together. Importantly,
SCAQMD guidance contemplates and CEQA demands that the DEIR analyze the Housing
Element Update’s net emissions generated by on-site stationary sources (e.g., water and space
heaters, cooking appliances, architectural coatings, landscape maintenance equipment, etc.) and
onsite vehicular travel against the applicable LSTs. (See “SCAQMD Appendix C — Mass Rate
LST Look Up Tables” that apply to both construction and operation. !y Absent this analysis and
appropriate significance findings, the public is left in the dark as to whether the localized air
quality impacts resulting from operational emissions associated with the Housing Element
Update would be significant.

4, The DEIR Fails To Analyze Toxic Air Contaminants.

In an effort to protect the State’s communities from the health effects of air pollution, the
California Air Resources Board (“ARB”), published its Air Quality and Land Use Handbook in
2005 that highlighted the potential health impacts on communities dssoaated with proximity to
air pollution sources. (See ARB Land Use Handbook, April 2005. %) As described by the ARB,
“health effects associated with TACs may occur at extremely low levels. It is often difficult to
identify safe levels of exposure, which produce no adverse health effects.” (Id. at p. G-5.)
Accordingly, the ARB provided recommendations regarding the siting of new sensitive land uses
near specific air pollution sources such as freeways and high-traffic roads, which are relevant
here. Importantly, it recommends the avoidance of siting new sensitive land uses within 500 feet
of a freeway, urban roads with 100,000 vehicles/day, or rural roads with 50,000 vehicles/day.
(I1d. at p. 4.) Both Candidate Sites #1 and #2 are immediately adjacent to the Pacific Coast
Highway, well within 500 feet. Yet, the DEIR does not attempt to analyze TAC impacts at these
sites. Moreover, the camulative TAC exposure levels experienced by residents located adjacent
to Pacific Coast Highway and near the Candidate Sites very well may exceed any reasonable
thresheld for significant cumulative impacts. Accordingly, the DEIR is required to analyze

' httpfwww.aqmd. gov/cega/handbook/lst/appC.pdf.
2 pttp:/iwww.arb.ca.gov/ch/handbook.pdf
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whether or not the Housing Element Update’s contribution to an existing cumulative impact is
considerable. Tt does no such thing, violating CEQA.

5. The DEIR Fails To Describe The Environmental Baseline Or Identify A
Reasonable Date Upon Which Construction or Operations Will Commence;
Without This Information, Meaningful Analysis Of the Update’s Air Quality
Impacts Cannot Occur.

An EIR’s evaluation of environmental impacts should normally measure the changes a
project will make in physical conditions in the area affected by the project as they exist when the
notice of preparation is published. (CEQA Guidelines § 15126.2(a).) The DEIR fails to describe
the environmental baseline in this regard. Moreover, the DEIR does not describe anticipated
construction dates or operational dates for the purposes of analyzing the Housing Element
Update’s potential environmental impacts as compared to the existing environmental baseline.
Without this, there is no meaningful analysis. For example, in performing a CO hotspot analysis,
the DEIR describes that “Table 4.2-12 shows the peak hour CO concentrations at these
intersections. As shown therein, CO levels at these intersections in the existing plus project,
opening plus project, and cumulative plus project scenarios would not exceed federal or state
AAQS for CO. Therefore, impacts would be less than significant.” (DEIR, p. 4.2-16.)

However, the Air Quality Section never once describes what is believed to be the existing
baseline scenario. Moreover, Table 4.2-12 neither identifies, analyzes, nor describes what is
considered to be “opening plus project” or “cumulative plus project” scenarios. There is a
complete absence of information notwithstanding that these two sentences and the corresponding
Table 4.2-12 serve as the DEIR’s sole support for the conclusion that Housing Element Update-
related vehicle traffic would not increase CO levels above significance thresholds.

D. The Biological Resources Section of the DEIR is Inadequate.

The DEIR s Biology Section fails to comply with CEQA’s minimum legal requirements.
Attached as Exhibit C is a biology section peer review providing additional detail, and that
supplements the comments set forth in this letter.

1. The DEIR’s Analvsis and Mitigation For the Loss of Native Tree Species Is Not
Supported By Substantial Evidence,

The DEIR notes that native tree species are found on all three Candidate Sites — Southern
California black walnut trees are present on all three sites, while Western sycamore and toyon
trees are also present on Candidate Site #1. Because the Candidate Sites are anticipated to be
fully developed with multifamily housing units, it is foreseeable that these native trees will have
to be removed. However, instead of any detailed analysis of the mitigation measures that would
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be required to mitigate the impacts caused by the loss of these trees, the DEIR simply refers to
several unspecified policies and “project construction measures” contained in the LCP, including
a measure that would require a tree replacement ratio of 10:1, and summarily concludes that
“implementation of these policies would reduce impacts to a less than significant level.” (DEIR,
p. 4.3-22.) However, this conclusion is not supported by any substantial evidence - if the
Candidate Sites are to be rezoned to allow significantly more density, it is entirely foreseeable
that almost the full extent of each of these sites will be developed with new residential buildings,
garages, driveways, parking areas, and other components of a multifamily development. There
is no proof that tree replacement, at a 10:1 ratio or at any ratio, could be accommodated on these
sites. Therefore, the DEIR’s analysis of potential impacts from the anticipated loss of these
native tree species is completely inadequate.

2. The DEIR Defers Mitigation For Ground Disturbance Impacts in Violation of
CEQA.

The DEIR correctly notes that certain contemplated amendments to the City’s
development regulations could increase the likelihood of ground disturbance on the City’s
existing MF- and MFBF-zoned propetties, thereby increasing the potential for impacts to
sensitive biological resources. (DEIR, p. 4.3-20.) However, consistent with the other sections of
the DEIR, there is no analysis, even of the most preliminary nature, of the type and extent of
these potential biological impacts. Instead, the DEIR states that as multifamily residential
projects are proposed in the future, they would be subject to individual project review and
approval by the City, “wherein any project specific impacts would be addressed.” (Id.) This is
an improper deferral of the analysis that must be included in the DEIR. The purpose of the
Housing Element Update is to create a regulatory environment that permits the development of
sufficient residential units to accommodate the City’s current and future housing needs. To that
end, the Update has identified and mapped all of the City’s MF- and MFBF-zoned properties
(Housing Element Update, Appendix B.) It is completely feasible for the City to analyze
existing biological constraints on this limited number of sites for the purpose of identifying
potential biological impacts. The City’s failure to perform this preliminary analysis in the DEIR
renders the existing biology impacts analysis legally inadequate.

E. The Cultural Resources Section of the DEIR Is Not Supported by Substantial
Evidence.

1. It is Not Clear that the DEIR’s Field Survevs Captured the Areas Most Likelvy to
Be Developed with Multifamily Uses.

Figures 4.4-1 and 4.4-2 feature arrows that point to the areas where ficld surveys were
conducted. Oddly, the arrows appear to avoid the flat pad areas of Candidate Sites #1 and #2
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where it is more likely than not that future development of multifamily uses, if any, would be
constructed. The DEIR needs to clarify the true extent of the field survey and/or include a
survey area that more comprehensively analyzes the subject sites. Likewise, in connection with
Candidate Site #7, no field surveys were conducted in connection with this DEIR because the
Site has purportedly already been captured by previous studies. If this is the case, the DEIR
must clarify where on Candidate Site #7 such surveys were actually conducted.

2. No Information About the Existing Residential Structures Has Been Included in
the DEIR.

While the DEIR mentions that there are existing single-family homes on Candidate Sites
#1 and #2, no discussion of these structures is provided anywhere in the DEIR to inform the
public about whether demolition of these structures would be a significant impact under CEQA
or not. Malibu has several homes that have been designed by noteworthy architects, or that have
been the residence of important individuals, yet the public is provided no insight on the historic
worth of these homes. It is insufficient to merely conduct a records search at the South Central
Coast Information Center to determine if there are any registered national or state historic
resources, buildings, landmarks or Points of Interest on the subject properties. Many properties
of historic worth have not yet been surveyed or registered; however, that is what is required in
connection with an environmental document whose purpose is to analyze the impacts of a project
that would lead to the demolition of existing buildings.

F. The DEIR’s Geology and Soils Section is Inadequate.

The DEIR’s Geology and Soils Section fails to comply with CEQA’s minimum legal
requirements. Attached as Exhibit D is a geology section peer review providing additional
detail, and that supplements the comments set forth in this letter.

1. The DEIR Fails to Provide a Basic Baseline of Existing Topography.

The DEIR’s description of topography notes that Figure 4.5-1 illustrates the topography
of Candidate Sites #1 and #2. However, Figure 4.5-1 is complete fiction as the elevations in the
Figure bear no relation to the elevations stated in 4.5-1 and actually are not related to any actual
contours published by the U.S. Geological Survey, notwithstanding the DEIR’s notation under
Figure 4.5-1 that “[a]dditional data provided by USGS, 2006.” (Figure 4.5-1.) More precision on
the contour maps, noting elevations in multiple locations, are necessary to fulfill CEQA’s
disclosure requirements. In particular, information about the elevations and contours is
necessary so that the public can understand the amount of grading that will be necessary to
enable multifamily development of the Candidate Sites — all variable that the DEIR currently
ignores.
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2. The DEIR’s Conclusion on Hydroconsolidation Fails to Account for the Project’s
Introduction of Water to the Project Sites.

As the DEIR notes, hydroconsolidation is the gradual reduction in soil mass resulting
from compressive stress increases that result from the introduction of water into a site. The
DEIR falsely dismisses the potential tor hydroconsolidation on the ground that no introduction of
water is proposed as part of the Housing Element Update. (See DEIR, p. 4.5-10.) However, the
Project will need to include onsite wastewater disposal, which raises significant concerns about
hydroconsolidation. The DEIR completely fails to analyze hydroconsolidation impacts in
violation of CEQA.

3. The DEIR Must Include a Fault Study for Candidate Site #7.

The DEIR acknowledges that the active Malibu Coast Fault passes through Candidate
Site #7. (DEIR, p. 4.5-7.) Notwithstanding the fact that an active fault passes through the site,
which can create surface displacement “to tens of feet during a rupture event” and the fact that
“{tIhis can have disastrous consequences, including injury and loss of life, when buildings are
located within the rupture zone,” the DEIR fails to include a fault study for Candidate Site #7,
instead deferring such a study to a future point in time. (See GEO-1.) This is impermissible
deferred mitigation and frustrates the City’s ability to comply with its RHNA requirements as it
may, in fact, be impossible to build any structures suitable for human habitation in Candidate
Site #7. As the DEIR states, “[i]t is not practically feasible (structurally or economically) to
design and build structures that can accommodate the rapid displacement involved with surface
rupture.” (DEIR, p. 4.5-7.) The most cursory review of Candidate Site #7 shows that its odd
configuration, placement, and geography would only permit development of multi-family
residential uses, if at all, in an extremely restricted area. If this area is, in fact, a fault rupture
zone, the DEIR has failed to disclose a significant impact that cannot be mitigated and/or has
failed to disclose that the City’s Housing Element Update will not allow new multifamily uses to
be developed.

4, Mitz ,qatiQn Measures for Liquefaction and Landslides are Illegally Deferred.

While it is acknowledged that the DEIR is a program-level environmental impact report,
the DEIR cannot completely shirk its responsibilities under CEQA to provide meaningful,
certain, and tangible mitigation. Mitigation Measure GEO-3 is a completely illusory measure in
that all “suitable measures™ are mere recommendations, a point made clear by the mitigation
measure’s use of the term “may.” (DEIR, p. 4.5-16.)(Emphasis added.) Moreover, the
mitigation measure does not even require the liquefaction impact to be reduced to a less than
significant level, only that it “minimize potential impacts.” (DEIR, p. 4.5-16.) This same critique
applies to Mitigation Measure GEO-4.
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G. The DEIR’s Analysis of Greenhouse Gas (“GHG”) Impacts Is Not Supperted By
Substantial Evidence.

1. The DEIR Fails To Describe The Exisiing GHG Baseline.

To asses the changes to the environment that are caused by the Housing Element Update,
CEQA requires that the agency include accurate baseline environmental data in the
environmental document, and directs that the agency should consider the extent to which the
project may increase or reduce GHG emissions as compared to the existing environmental
setting. (CEQA Guidelines §§ 15125, 16064.4(b); see also California Resources Agency Final
Statement of Reasons for Regulatory Action adopting amendments to the State CEQA
Guidelines, p. 24.) Importantly, the DEIR does not describe to the public the GHG baseline for
the Candidate Sites nor compare the GHG impacts to this existing environmental baseline.

2. The DEIR Fails To Support The Significance Threshold Applied To The Housing
Element Update of 3,500 MTCO-E Per Year.

The SCAQMD is in the process of preparing recommended significance thresholds for
GHGs for local lead agency consideration; however, the SCAQMD Board has not approved the
thresholds and they should not be relied upon without substantial evidence supporting their use.
Although CEQA contemplates that local agencies should adopt thresholds of significance to
evaluate environmental impacts, such thresholds must be supported by substantial evidence.
(Public Resources Code § 21082; CEQA Guidelines §§ 15064.7, 15064.4 (addressing GHG
impacts).). There is nothing in the record to support this threshold.

More importantly, the DEIR arguably is using the wrong draft threshold in determining
the significance of the Housing Element Update’s GHG impact. The SCAQMD’s draft
significance threshold for project-related GHG emissions is determined through a tiered analysis
process. As currently contemplated, if a project is not categorically or otherwise exempt, and if
it cannot be shown that the GHG emissions from the project are within GHG budgets in
approved regional plans, then project applicants are required to show that project GHG emissions
are below, or mitigated to less than: Option 1: all land uses, 3,000 MTCOqe per year; or Option
2: residential: 3,500 MTCOze per year, if such higher threshold is used consistently. (See GHG
CEQA Significance Thresholds Working Group Meeting, Main Presentation, September 28,
2010 - http://www.agmd, gov/cega/handbook/GHG/2010/sept28mtg/sept29.html.) The DEIR
actually assumes the larger 3,500 MTCOqe per year threshold without any justification or
evidence why this is the appropriate threshold, and even admits that this threshold has not been
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consistently applied in the City.” One can only presume that this was intentional in order to limit
the mitigation required.

3, The DEIR Fails To Analyze The GHG Impacts Associated With Implementation
Of The Housing Element Update’s Proposed Programs And Policies That Would
Apply To Multifamily Residential Parcels Throughout The City.

CEQA requires that all project components must be considered in the GHG analysis.
(CEQA Guidelines, § 15378 (“project means the whole of the action™); see also California
Resources Agency Final Statement of Reasons for Regulatory Action adopting amendments to
the State CEQA Guidelines, p. 24.) Further, CEQA Guidelines section 15064.4(a) states that
lead agencies should calculate or estimate the GHG emissions resulting from the proposed
project. As in the Air Quality analysis, the DEIR completely ignores the Project’s GHG
emissions attributed to implementation of the Housing Element Update’s proposed programs and
policies that would apply to multifamily residential parcels throughout the City. Importantly,
CEQA requires quantification and analysis of these emissions to assist in the determination of
significance. The new policy changes proposed by the Housing Element Update will cause GHG
emissions, such emissions are reasonably foresecable, and they are identifiable. Furthermore,
future projects will not necessarily be required to undergo CEQA review, making it entirely
possible that the impacts caused by these new policies will never be analyzed. This becomes
even more critical in the GHG analysis where the Housing Element Update already 1s close to
exceeding the 3,500 MTCOse per year significance threshold that purportedly applies; any GHG
emissions caused by the additional City-wide development of multifamily housing encouraged
by the new housing policies will most certainly cause the adoption of the Housing Element
Update to exceed the threshold and require implementation of mitigation.

H. The DEIR’s Hazards Analysis is Not Supported By Substantial Evidence.

I. The DEIR Erroneously Relies on Development Standards That May Be Amended
in Connection with the Housing Element Update to Conclude That Impacts
Would Be Less Than Significant.

In connection with the exposure of future residents to potentially harmful chemicals and
materials resulting from accidents along Pacific Coast Highway, the DEIR states that impacts
would be reduced to a level less than significant because “setback requirements for multi-family
zones would require 20 percent of the lot depth or 65 feet, whichever is less, between residential
structures and the roadway (PCH).” (DEIR, p. 4.7-14.) However, the DEIR fails to discuss the

* The DEIR states “[1]t is important to note that the City of Malibu has not recommended this threshold for any
other purposc at this time, but thal numeric threshold is recommended for this analysis.” (DEIR, p. 4.6-11.)
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fact that it is precisely development standards such as these which have made multifamily
development in the City so difficult, if not impossible. Indeed, this setback regulation may need
to be amended in order to not foreclose actual development of multifamily housing — particularly
with respect to some of the smaller multifamily-zoned sites in the City. Accordingly, reliance on
this provision for mitigation purposes is inappropriate. If anything, this setback regulation
illustrates why the DEIR’s project description is so incomplete.

2. The Project Would Expose Future Residents to Significant Risk of Loss, Injury,
or Death Involving Wildland Fires.

Despite the fact that all three Candidate Sites are located in Very High Fire Hazard
Zones, the DEIR completely brushes off the likely fire and life safety issues posed by the Update
without any of the meaningful analysis required by CEQA. The Project would provide zoning
for 212 new multi-family units, yet no meaningful discussion of site ingress and egress in case of
emergency appears anywhere in the DEIR. In an area where brush fires can enflame entire areas
within a few minutes, meaningful analysis of ingress-egress on a timely basis for the anticipated
future residents is of the utmost necessity.* The DEIR’s basis for dismissing impacts as less than
significant is that “[e]Jmergency access would be addressed at the tentative map stage of
development and LACFD approval would be required.” (DEIR, p. 4.7-20.) However, tentative
map approval should not be required for any of the multi-family development that would be
enabled by the Project. In order for the City to comply with its RHNA requirements, it may not
continue the layer upon layer of discretionary entitlements that the City has used to effectively
zone out affordable housing. Accordingly, since tentative maps may not be required for actual
development (i.e., the housing must be by-right), ingress-egress must be analyzed in the DEIR
now and not deferred to a future point in time.

L The DEIR’s Hydrology and Water Quality Section Makes Unsupported
Assumptions and Ignores Significant Evidence of Likely Environmental Impacts.

1. The DEIR’s Analysis of Anticipated Impervious Coverage is Not Supported by
Substantial Evidence.

The DEIR’s analysis of potential storm water runoff impacts begins with the statement:
“No specific multifamily residential project is proposed at this time on any of the candidate
sites.” (DEIR, p. 4.8-10.) This statement represents one of the DEIR’s fundamental flaws;

* A case in point is Candidate Site #2. The DEIR fails to provide any information about how access would be
obtained into Candidate Site #2. This is important because both potential Ramirez Mesa Rd. and PCH access-points
are noted as having slopes of up to 30 percent, if not 30 to 75 percent, at the property line. (See Figure 4.5-2.) The
significant amount of grading necessary for ingress-egress, and potential public safety issues posed by steep access
roads have not been analyzed as required by CEQA.
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namely, that the DEIR is required to analyze the environmental impacts of developing 91
multifamily units on Candidate Site #1, 64 units on Candidate Site #2, and 57 units on Candidate
Site #7. Providing the capacity and opportunity to develop this number of affordable units is a
fundamental goal of the Housing Element Update, and consequently, the DEIR must consider the
foreseeable impacts of developing this number of units on each of the Candidate Sites.

However, instead of proceeding with a reasonable preliminary analysis of the anticipated
type, size, and lot coverage of such presumed residential development projects on the Candidate
Sites, the DEIR opts to borrow a “general approximation” utilized by Los Angeles County for a
“mixed multifamily land use,” which assumes that such a hypothetical use would result in
approximately 74 percent impervious lot coverage. (Id.) This is a completely unfounded
assumption. What is to say that the resulting impervious coverage on the Candidate Sites will
not be 85, 90, or 95 percent? As noted previously, the DEIR is relying upon other LCP policies
to reduce the height of any anticipated development in order to reduce aesthetic impacts. As a
result, to accommodate the proposed density for each of the Candidate Sites, each project’s
footprint would have to expand, making it much more likely that a project’s impervious coverage
would exceed 74 percent. Therefore, the DEIR’s assumption regarding the likely impervious
coverage at the Candidate Sites is arbitrary, and not supported by substantial evidence.

2. The DEIR Cannot Rely on Existing MMC Regulations to Mitigate Anticipated
Stormwater Impacts Without An Analysis of the Feasibility of Compliance with
Those Regulations.

As is the case for multiple other DEIR sections, the hydrology and water quality impacts
analysis relies heavily on existing City regulations in order to assert that any future
environmental impacts will be able to be mitigated. However, as discussed extensively in this
letter, this is not an adequate form of analysis under CEQA. The DEIR assumes that the
development of the Candidate Sites will result in impervious coverage of at least 74 percent, and
evidence exists that this figure could be even higher. Such a high level of impervious coverage
necessarily makes it more difficult to mitigate potential stormwater runoff impacts. However,
instead of acknowledging the high likelihood of these anticipated impacts, the DEIR simply cites
to various stormwater management regulations contained in the MMC. (DEIR, p. 4.8-10:12.}
These MMC regulations require on-site detention basins/facilities that can accommodate two-
year, ten-year, and hundred-year flow rates. (DEIR, p. 4.8-10.) However, nowhere does the
DEIR show that sufficient room exists on the Candidate Sites to accommodate the anticipated
residential development (including all necessary impervious surfaces such as diiveways and
patios) and all detention basins and other storm water conveyance and/or treatment facilities that
will be required. Without such analysis, even in preliminary form, the DEIR’s assertion that

28

3.29

3.30



manatt

manalt | phelps | phillips

Mr. Richard Mollica
June 28, 2013
Page 23

compliance with MMC regulations will mitigate all potential stormwater impacts is not
supported by substantial evidence.

3. The DEIR Must Identify Source Control Measures That Will Be Implemented by
the Project.

The DEIR states that “[s]ource control measures that may be used for development
facilitated by the rezone of Candidate Sites #1, #2, and #7 include those that are required by the
SUSMP, such as conserving natural areas, minimizing storm water pollutants of concern,
protecting slopes and channels, providing storm drain stenciling and signage, properly
designing and constructing outdoor material and refuse storage areas, and properly designing and
constructing parking lots.” (DEIR, p. 4.8-13.)(Emphasis added.) However, given that the
Candidate Sites are to be developed with multifamily housing units at a density of 25 units per
acre, there is a very high likelithood that the “natural areas,” slopes, and channels that currently
exist on these sites will not be able to be protected. Therefore, the DEIR’s reliance on these
areas as a component of potential stormwater mitigation may be unfounded.

4. The DEIR Completely Glosses Over Issues Posed by Onsite Wastewater
Treatment Systems,

So long as the City continues to lack any public sewer system, the DEIR s assertion that
any development on the Candidate Sites will require an onsite wastewater treatment system
(“OWTS”) will remain accurate. (DEIR, p. 4.8-15.) The DEIR also correctly notes that any
improperly treated effluent from the Candidate Sites could drain into watersheds or habitat areas,
causing significant environmental impacts. (DEIR, pp. 4.8-15:16.) However, in line with its
discussion of nearly all other potential environmental impacts resulting from the Housing
Element Update, the DEIR simply states that the City’s existing regulations regarding the design,
installation, and maintenance of OWTSs will result in the mitigation of any potential wastewater
impacts. However, the DEIR’s wastewater analysis fails to reference the analysis contained in
the DEIR’s utilities section, which states that the soils found on each of the Candidate Sites have
the “greatest limitations for septic suita’t:'ility.”5 Clearly, developing OWTSs that can
successfully treat the effluent from 50-plus residential units on each of the Candidate Sites will
be a serious challenge, yet the DEIR’s water quality section makes no further mention of this
issue. As aresult, the DEIR’s water quality analysis is significantly flawed, and must be revised
to include discussion of the specific site constraints that could preclude successful operation of
an OWTS.

5“0 a scale of 0.01 10 1.00, with 0.01 having the least limitations and 1.00 having the greatest limitations for septic
suitability, the soils present on the candidate sites are rated as .00 (NRCS, Web Soil Survey).” (DEIR, p. 4.14-13)
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5. The Project’s Placement of Housing Within a FEMA Flood Hazard Area Has Not
Been Appropriately Analvzed and Is an Undisclosed Significant Impact.

Candidate Site #7 is a City-designated “‘Special Flood Hazard Area” or “Zone AO.”
(DEIR, p. 4.8-16.) The DEIR states that “all development within Zone AO would be required to
obtain a development permit from the City’s Floodplain Administrator prior to construction.”
(Id.) In other words, the DEIR tries to mitigate a significant impact away by stating that a
development permit may not, in fact, be issued for the very housing that is supposedly being
enabled by the Housing Element Update. Once again, the City is attempting to create obstacles
to affordable housing by creating illusory zoning that does not, in fact, provide for by right
development of multi-family residential housing. The City must do away with a development
permit requirement and City Floodplain Administrator sign-off to come into compliance with its
RHNA obligations under State law; no discretionary permit of any kind may be imposed on what
is supposed to be by-right housing. This means that the DEIR must fully analyze the risks from
flooding, identify which parts of Candidate Site #7 (if any) are able to be developed with
multifamily residential housing, and make clear if the requisite amount of housing can, in fact, be
developed on the site without a significant impact. '

6. The DEIR Must Analyze and Mitigate Impacts from Tsunami or Seiche Events to
the Maximum Extent Feasible,

Although Candidate Sites #1, #2, and #7 are at elevations well above the tsunamt or
seiche inundation line, many multifamily residential properties in the City are not. The DEIR
needs to critically examine all sites that would be impacted by changes to development standards
and that would put greater amounts of people in danger due to tsunami and seiche. Specifically,
the Housing Element Update itself contains a list of all MF- and MFBF-zoned sites in the City,
and each of these sites have been mapped. (Housing Element Update, Appendix B.) What the
DEIR cannot do is defer analysis to a subsequent point in time (i.e., “Future development within
the City located in tsunami zones would be subject to individual project review and approval by
the City of Malibu, wherein any project specific impacts would be addressed.”)(DEIR, p. 4.8-
[7.) Although project-level environmental review can more specifically identify the precise
risks and project-specific mitigation measures, the point of program-level environmental review
is to provide some modicum of the big-picture impacts. This DEIR completely ignores its
responsibility to inform the public about the big-picture impacts of the policies being proposed.
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J. The DEIR’s Land Use Section Embodies All of the Flaws in the DEIR’s Analysis,
and is Wholly Inadequate under CEQA.

i. The DEIR’s Land Use Section Completely Fails to Discuss the Project’s Land
Use Impacts, and Instead Recites its Flawed Analysis of Other Potential
Environmental Impacts.

The DEIR’s land use and planning section represents all that is wrong with the City’s
review of the project’s anticipated environmental impacts. Specifically, the DEIR’s land use
analysis section discusses the proposed rezoning of the Candidate Sites through the application
of the ARO, but fails to describe the fact that extensive amendments to the City’s standard
development regulations will be required to develop the contemplated densities on the Candidate
Sites. This is an obvious fact — there is no way to accommodate the 91 proposed units on
Candidate Site #1, the 64 proposed units on Candidate Site #2, or the 57 proposed units on
Candidate Site #7 without amending these development regulations.

However, in apparent denial of the fact that these development regulations must be
changed to permit the proposed density on the Candidate Sites, the DEIR’s land use section
proceeds to cite to those same restrictive development regulations in order to claim that any
potential environmental impacts will be reduced to an insignificant level through the application
of the regulations and policies. To make things even stranger, the DEIR’s land use section
repeats the same “analysis” contained in each of the other sections (e.g., aesthetics, air quality,
biology, cultural resources, etc.) All of the flaws in those DEIR sections are restated once again
in the land use section - for example, under aesthetics, the DEIR states:

{Dlevelopment facilitated by the proposed project would be
required to comply with existing City policies of the LCP Land
Use Plan which regulate development standards regarding the
protection of visual resources. These policies restrict building
location, height, setbacks, design, and other relevant building
parameters, thereby ensuring that visual resources are
maintained. (DEIR, p. 4.9-7.)(Emphasis added.)

On the same page, the DEIR provides the text of LCP Policy 6.7, which reads:

The height of structures shall be limited to minimize impacts to
visual resources. The maximum allowable height, except for
beachfront lots, shall be 18 feet above existing or finished grade,
whichever is lower. On beachfront lots, or where found
appropriate through Site Plan Review, the maximum height shall
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be 24 feet (flat roofs) or 28 feet (pitched roofs) above existing or
finished grade, whichever is lower. Chimneys and rooftop
antennas may be permitted {o extend above the permitted height of
the structure. (Id.)}(Emphasis added.)

These restrictive height limits are inherently incompatible with affordable multifamily
housing development projects and would preclude the development of the Candidate Sites with
the number of units contemplated by the Housing Element Update. Yet without any further
explanation in the DEIR, these required height limits are relied upon to reduce any potential
impacts to existing visual resources. This is an inherently disingenuous form of analysis in that
it willfully ignores the fact that this LCP policy restricting building height, along with many
other City development policies, would entirely preclude the proposed development of the
Candidate Sites at the proposed densities, in direct contlict with the goals of the DEIR and the
Housing Element Update itself. Moreover, this form of “analysis” is repeated throughout the
DEIR’s entire land use section, where instead of actually providing pertinent analysis of
foreseeable land use impacts, the DEIR provides references to existing LCP regulations and
policies that, if strictly complied with, would preclude the development of multifamily housing
units contemplated by the Housing Element Update.

To remedy the DEIR’s flawed land use analysis, the City must perform a realistic
analysis of the anticipated characteristics of a 91-unit, 64-unit, and 57-unit project on the
respective Candidate Sites. This analysis must identify the specific land use impacts that are
anticipated to occur in conjunction with the likely size, height, footprint, and other characteristics
of these multifamily projects. Without this analysis, there is no way for the City, other agencies,
or the public to understand how the contemplated development of the Candidate Sites could be
achieved, and what the likely environmental impacts would be.

2. The DEIR Improperly Defers Analysis of Potential Land Use Impacts to an
Uncertain Future Date.

Fuarthermore, in connection with the Housing Element Update’s Citywide programs (i.e.,
the amendments to the City’s development regulations that are contemplated in the DEIR, as
well as future amendments to allow additional types of housing to be developed by right in the
City), the DEIR declines to provide any analysis at all. The stated reason for this is because “the
timing and location of future projects is not known at this time,” and therefore “determining the
full extent of impacts associated with proposed new programs and policies at any individual site
throughout the City would be speculative.” (DEIR, p. 4.9-16.) As noted previously in this letter,
the City’s attempt to defer its analysis of potential environmental impacts is not permitted under
CEQA. All of the City’s multifamily-zoned sites are listed and mapped in the Housing Element
Update’s analysis. Moreover, the primary purpose of the Housing Element Update is to ensure
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that mixed-income housing development can occur on multiple multifamily-zoned sites in
Malibu, and the DEIR is therefore obligated to perform at least preliminary analysis of the
anticipated land use impacts that would likely result from such development. The DEIR’s failure
to provide this analysis necessitates revision and recirculation.

K. The DEIR’s Noise Section Suffers From Multiple Flaws That Render It
Noncompliant With CEQA.

1. The DEIR Indentifies Potentially Significant Noise Impacts During Construction
on the Candidate Sites, But the Offered Mitigation Measures Are Completely

Inadequate.

The DEIR identifies various sensitive receptors in close proximity to the Candidate Sites,
including residential uses immediately adjacent to the western boundary of Candidate Site #1, 50
feet from the eastern boundary of Candidate Site #2, 100 feet north of Candidate Site #2, and 100
feet south of both Candidate Sites #1 and #2. (DEIR, pp. 4.10-1:2.) Furthermore, the Malibu
Library, another sensitive receptor, is located 60 feet west of Candidate Site #7. (DEIR, pp.
4.10-2.) Each of these receptors could be exposed to significant noise levels during construction
on the Candidate Sites — residences to the east and west of Candidate Sites #1 and #2 could
experience construction noise of up to 89 dBA, while residences to the north and south of these
sites could experience construction noise of up to 83 dBA.° (DEIR, pp. 4.10-7:8.) Furthermore,
the Malibu Library may experience construction noise of up to 89 dBA. (DEIR, pp. 4.10-3.)
Each of these estimated construction noise levels exceeds the City’s maximum exterior noise
levels, which cannot exceed 55 dBA Ly and 75 dBA L. for residential zones between 7 a.m.
and 7 p.m., and cannot exceed 65 dBA Lq and 85 dBA Ly, for institutional zones between 7
a.m. and 7 p.m. (DEIR, p. 4.10-4.)

Despite showing that the anticipated construction on the Candidate Sites will produce
noise that will exceed the City’s threshold limits during the hours of 7 am. and 7 p.m., the DEIR
then proposes a mitigation measure restricting construction hours to between 7 a.m. and 7 p.m.
Monday through Friday, with reduced hours on Saturdays, and no construction allowed on
Sundays and holidays. (DEIR, p. 4.10-8.) While this measure would serve to reduce
construction noise completely for three hours on Saturdays, and completely reduce it on Sundays
and holidays, it would have no mitigating effect on the noise levels occurring each and every
weekday that construction is taking place because the proposed “restricted” hours of construction
exactly match the period of time during which construction noise will exceed the City’s

® The DEIR also notes the anticipated construction noise levels that would be experienced by the single-family
residences currently existing on Candidate Sites #1 and 2. (DEIR, p. 4.10-8.) This of course is an absurd metric to
include in the DEIR, for these residences would be vacant during the contemplated construction activities.
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maximum allowable daytime noise levels. This is a wholly ineffective mitigation measure, as it
completely fails to achieve its purported goals.

Beyond this ineffective “limitation” of the hours of construction, the DEIR only offers
two additional mitigation measures — the use of mufflers on diesel equipment, and the use of
electrically powered air compressors and similar power tools. (DEIR, pp. 4.10-8:9.) However,
there is no way of knowing what, if any effect these measures would have on the anticipated
construction noise. This is because, despite reporting significant noise impacts, the DEIR fails to
indicate what the resulting noise impacts will be after mitigation. This renders the DEIR’s
proposed mitigation measures completely valueless. Without any post-mitigation noise
projections, it is impossible to know with any certainty if the mitigation measures in the DEIR
are, in fact, effective in reducing noise levels, and if they are, by how much the project
construction noise levels will be reduced. The DEIR must disclose the resulting (i.e., post-
mitigation) noise levels at the relevant locations of the identified sensitive receptors so that the
City and the public can determine if the proposed mitigation measures truly reduce noise to the
maximum extent feasible. Given the massive amount of grading and earthwork that will be
required to construct the proposed densities on the Candidate Sites, it is highly doubtful that the
use of muffled heavy equipment and electric air compressors will alone result in any significant
reduction in construction noise levels.”

3.37

L. The DEIR’s Transportation and Traffic Analysis Is Not Sufficiently Detailed and
Fails to Analyze Potential Impacts Related to Safety Issues on Pacific Coast
Highway (“PCI”).

1. Without Access Points Beine Defined, It Is Impossible To Gauge the Housing 3.38

Element Update’s True Traffic Impacts.

Urban Crossroads has prepared a peer review of the DEIR’s fraffic study and related
traffic analysis. (See Exhibit E.) They note that the DEIR presumes that project driveways for
Candidate Sites #1 and #2 will be located on Ramirez Mesa Drive, and project driveways for
Candidate Site #7 will be located on La Paz Lane. The DEIR then makes an unsupported
conclusion that because these two roadways carry less vehicular traffic when compared to other

" The DEIR makes the unsubstantiated claim that, during censtruction on the Candidate Sites, the equipment “would
be dispersed in various portions of the Candidate Sites in both time and space. . . . [p]hysically, a limited amount of
equipment can operate near a given location at a particular time.” (DEIR, p. 4.10-7.) This appears to constitute
some sort of argument that the anticipated construction noise levels witl not be as high as they could be if multiple
pieces of heavy equipment could somehow operate in the exact same focation at the exact same time. Regardless,
given the substantial amount of grading that will be required to re-contour the Candidate Sites in order to develop
the proposed densily, a large number of heavy carth-moving vehicles will undoubtedly be working for many hours
each day at each of these siles, and the resulting noise tevels will be significant.
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roadways fronting the properties (Pacific Coast Highway and Civic Center Way, respectively),
they are expected to operate at an acceptable level with the addition of project traffic. (DEIR. p.
4.13-33.) However, the DEIR’s traffic study does not provide any traffic forecasts to support
this conclusion, and therefore there is no substantial evidence supporting this claim. The future
development of the Candidate Sites with a specific number of multifamily units is a basic
assumption of the Housing Element Update and this DEIR. Given the basic assumptions as to
density, the specific project access points for the Candidate Sites should have been established,
and potential impacts should have been analyzed in order to make a rational determination
whether any traffic impacts would result.

2. The DEIR Ignores Pedestrian and Traffic Safetv Issues.

Moreover, as noted by Urban Crossroads, the DEIR does not take into consideration the
recent analysis of safety issues for the PCH corridor (Pacific Coast Highway Safety Study, LSA
Associates, Inc., 2013.) As found in that study, PCH is a constrained mobility corridor, and as a
result, traffic conditions may be worsened at key intersections as a result of conflicts between
pedestrian and vehicular traffic. For example, the intersection of Cross Creek Road/PCH would
be expected to operate at Level of Service “D”, but the LSA study observed that congested
conditions at this intersection are worse as the result of other circumstances. Cross Creek Road
provides access to one of the main shopping areas in Maltibu. This results in high volumes for
eastbound left turns and westbound right turns. The queue for the eastbound left turns has been
observed to exceed the pocket provided. This potentially blocks one of the through lanes on
PCH. The westbound right turn does not have a dedicated lane. High turn volume for this
movement effectively cuts the through capacity on PCH in half. The condition is exacerbated on
weekends, when pedestrian use of the crosswalk along PCH is common. Pedestrians receive a
walk signal at the same time PCH receives a green light. Pedestrians in the crosswalk prevent
westbound right turns, which in turn completely blocks one of the through lanes on PCH.
Congestion resulting from inefficient intersection operations builds back from Cross Creek Road
and can reach Serra Road or farther on busy days. Sudden, unexpected slowing as a result of this
congestion can contribute to rear-end collisions.

Given these findings of the I.SA study, the DEIR’s traffic analysis should be revised to
examine intersections along PCH using updated Highway Capacity Manual methodologies that
can take into consideration the mix of peak season vehicle and pedestrian activities at key
locations. Without this analysis, the DEIR’s conclusions regarding traffic and transportation
impacts resulting from the adoption of the Housing Element Update is arbitrary and legally
inadequate.
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M. Utilities and Service Systems.

1. The DEIR’s Analysis of Water Supply Impacits is Inadeguate.

The DEIR identifies the estimated additional demand for water created by the anticipated
development of 118 new multifamily residential units, and determines that Los Angeles County
Water District 29 (“District 29”) has access to sufficient water supply to meet this estimated
demand. (DEIR, p. 4.14-10.) However, when discussing the available capacity of the existing
water mains in the City, the DEIR completely glosses over the issue of whether adequate fire
flow is able to be provided by the existing water system. In 2011, the Fire Department instituted
a new policy requiring that a development project’s fire flow demand must be provided by a
municipal water supply, which in the City is District 29. (See Exhibit F.) In situations where the
fire flow requirement could not be met, or the water supply infrastructure was not present, the
development applicant was required to upgrade the relevant District 29 infrastructure to meet the
fire flow requirements. This policy change effectively halted numerous development proposals
in the City because the expenses associated with the new water infrastructure improvements
were simply too great.

Given this very recent conflict over the issues of water supply and fire flow requirements,
it is absurd for the DEIR to simplistically state that, pursuant to “‘a letter submitted by the [} Fire
Department,” high-density residential development “may require a flow of up to 5,000 gallons
per minute at 20 pounds per square inch residual pressure for up to five hours.” (DEIR, p. 4.14-
11.) This statement does not provide any useful information, the most important issue being
whether the water mains in the vicinity of the Candidate Sites can provide this amount of water
for this duration. Would the Fire Department be able to approve multifamily projects at the
proposed densities on each of the Candidate Sites? The DEIR does not provide any sort of
answer to these questions. Instead, it goes on to state that:

Each candidate site would be sized based on the size of buildings,
their relationship to other structures, property lines, and types of
construction material used. County of Los Angeles Fire
Department requirements are reviewed and addressed during the
subdivision tentative map stage as a required step in the
development process. Potential developers would be required to
consult with Los Angeles County Waterworks Districts and
County of Los Angeles Fire Department to determine if adequate
capacity exists in the adjacent water mains. (Id.)

First of all, the reference to subdivision map review is erroneous, because no such
discretionary entitlement process may be required for the contemplated affordable housing

36

3.40



manatt

manatt | phelps | phillips

Mr. Richard Mollica
June 28, 2013
Page 31

development on the Candidate Sites. And second, this recitation of the Fire Department’s -
standard development review procedure in no way reflects the reality of the sitvation in the City,
where multiple development proposals invelving single-family homes have been blocked

because of a lack of adequate water supply to meet the Fire Department’s requirements. Thisis a

critical issve for determining the feasibility of developing the proposed vnits on the Candidate
Sites. The DEIR must perform the necessary analysis of this issue to determine the full extent of
all potential environmental impacts.

2. The DEIR Fails to Analyze the Impacts of Multifamily Development on
Candidate Site #7, in Light of the Existing Malibu Civic Center Septic System
Ban.

As the DEIR correctly notes, the Malibu Civic Center area, which encompasses
Candidate Site #7, is currently subject to a resolution adopted by the Regional Water Quality
Control Board (“Regional Board”) that prohibits the construction of any new on-site wastewater
disposal systems (septic systems). (DEIR, p. 4.14-7.) This prohibition was adopted as a result of
the Regional Board finding that past and current discharges from septic systems in the Civic
Center area have consistently failed to meet water quality objectives and have impaired both
existing and potential beneficial uses of water. (See Exhibit G.) The DEIR also correctly notes
that certain specific properties that had previously received land use entitlements were exempted
from this prohibition, including Candidate Site #7. (Id.) However, the DEIR does not mention
that the entitlements originally in place for Candidate Site #7 at the time of the Regional Board’s
prohibition bear absolutely no resemblance to the currently contemplated development under the
Housing Element Update. Specifically, under the La Paz Development Agreement adopted by
the City in 2008, Candidate Site #7 was identified as Parcel C, and was intended to be the site of
the City’s new approximately 20,000 square foot city hall building. (La Paz Development
Agreement, Section 5.1.2.3)(Exhibit H.) Instead of a new municipal building, however, the
Housing Element Update now contemplates the development of at least 57 multifamily units on
Candidate Site #7. This significantly diverges from the entitled development potential of
Candidate Site #7 at the time the Regional Board adopted its septic system ban. Therefore, the
DEIR must address the Regional Board’s environmental analysis prepared for the septic system
prohibition (see Exhibit 1), and independently demonstrate that the current development proposal
for Candidate Site #7 will not pose any new significant septic-related environmental issves.
Moreover, it should be noted that CEQA would still require analysis of the septic issues
discussed by the Regional Board, regardless of whether the Regional Board had exempted
Candidate Site #7 or not. Any such analysis 1s completely absent from the DEIR cutrently.
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3, The DEIR Fails to Adequately Analyze the Foreseeable Environmental Impacts of
Large-Scale QWTSs Being Constructed at the Candidate Sites.

As noted earlier, the soils found on each of the Candidate Sites have the “greatest
limitations for septic suitabiiity.”8 This is highly significant. Because there are no other options
for the treatment of effluent from the proposed multifamily development, each Candidate Site
will need to provide an OWTS that can handle the effluent produced by 57 to 91 residential
units. This OWTS will also need to somehow work effectively despite being sited in soil that
undisputedly has the greatest limitations for such a wastewater system. However, instead of
providing any type of substantial evidence that such a potential development hurdle can feasibly
be overcome, the DEIR merely states that “limitations can be overcome or minimized by special
planning, design, or installation.” (DEIR, p. 4.14-13.) It should be apparent by now that the
DEIR does not contain any details regarding such “special planning, design, or installation,” but
simply offers this statement as a truism. To repeat again, this is not legally adequate analysis
under CEQA, for there is no substantial evidence that the very likely environmental impacts
pertaining to OWTS issues can be resolved at the Candidate Sites, or at other multifamily zoned
properties in the City.

N. The Alternatives Section of the DEIR Fails to Comply With CEQA.

Notwithstanding the DEIR’s completely defective project prescription and environmental
impacts analysis section, the document’s most glaring errors may actually be found in the
alternatives section. This is unfortunate because the alternatives analysis of a DEIR is the “core
of the EIR.” (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564.)

1. The DEIR Fails to Provide Meaningful Alternatives that Actually Reduce
Environmental Impacts as Required.

None of the alternatives eliminate or significantly reduce the significant and unavoidable
impacts set forth in the DEIR. This is a fatal error because CEQA requires the DEIR to describe
“a range of reasonable alternatives to the project, or to the location of the project, which would
feasibly attain most of the basic objectives of the project but would avoid or substantially lessen
any of the significant effects of the project. . . .” (CEQA Guidelines Section
15126.6(a).)(Emphasis added.)

Despite the Housing Element Update’s identification of significant and unavoidable
impacts to traffic and land use, the latter of which stem from traffic issues, the DEIR fails to

# “On a scale of 0.01 to 1.00, with 0.01 baving the least limitations and 1.00 having the greatest limitations for septic
suitability, the soils present on the candidate sites are rated as 1.00 (NRCS, Web Soil Survey).” (DEIR, p. 4.14-13.)

38

3.42

3.43



manatt

manatt | phelps | phillips

Mr. Richard Mollica
June 28, 2013
Page 33

include traffic analyses of the alternatives to determine if they would, in fact, mitigate impacts to
a level less than significant. For example, in connection with Alternative 2, the DEIR states:
“Alternative 2 would result in reduced traffic impacts at this intersection because it would
generate 159 fewer vehicle trips per day. However, it is not known whether these impacis
would be reduced to a less than significant level without a traffic study specifically for [sic]
prepared for this site. Because Alternative 2 would result in a similar, but slightly reduced
number of units, impacts to study intersections are assumed to remain significant and
unavoidable.” (DEIR, p. 6-7.)(Emphasis added.) This same response is subsequently repeated
for all the alternatives.

The DEIR’s conclusory statement that impacts would be less merely because a project
has more units is not supported by substantial evidence. First, the DEIR concedes that no traffic
analysis for the alternative sites has been conducted (this is particularly strange because traffic
analysis for alternatives is standard practice). Second, it is not true that an alternative project
with fewer vehicle trips will, as a rule, have less impacts on significantly affected intersections.
The location of that alternative project is critical. For example, had the City chosen an
alternative site much further away from Topanga Canyon Road and PCH, such as one in the
Trancas area of the City, a significantly smaller portion of total trips would reach the intersection
of Topanga and PCH, thereby significantly reducing or eliminating impacts to the affected
intersection. Third, many of the alternatives selected by the City are not easily accessible to
public transit. Alternatives accessible to public transit would have significantly reduced vehicle
trips, especially since the Project contemplates occupancy by low-income households. The City
has the obligation under CEQA of providing a range of alternatives that will significantly reduce
or eliminate traffic impacts, and there is no evidence indicating that the City ever considered the
role of public transit in connection with this.

2. The DEIR Fails to Provide Meaningful Alternatives that Actually Reduce
Environmental Impacts as Required,

The analysis in the DEIR for each alternative is not supported by substantial evidence
because the public has not been provided with any idea of what development standards would
apply to any given site and the analysis is much too simplistic and conclusory. For example, in
connection with the aesthetics analysis for Alternative 2, the DEIR states that impacts would be
less because “Alternative 2 would facilitate 24 fewer units as compared to the proposed project
and the area of disturbance would be reduced by approximately 1.56 acres.” (DEIR, p. 6-3.)
However, the DEIR cannot reasonably reach this conclusion if there is no understanding of the
applicable development standards pertaining to permitted site coverage, maximum grading, size
of units, etc. Just because a property is larger than another in no way means that more impacts
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will be created through upzoning; what matters is the buildable area of that site, coupled with the
applicable development regulations.

Likewise, in connection with air guality, the DEIR states that alternatives would create
fewer construction-related impacts than the proposed Housing Element Update, so long as the
sites are smaller (i.e., less ground disturbance). (DEIR, p. 6-3.) Once again, this is too simplistic
and conclusory an analysis. If a site has a large, flat pad that can accommodate development
without significant grading, then that site will have fewer impacts than a very tiny site that
nonetheless requires massive amounts of grading to accommodate development.

To provide one final example of this simplistic analysis, in connection with the
Alternative 3 hydrology analysis, the DEIR states that “Alternative 3 would result in a reduced
area of disturbance by approximately 1.13 acres and therefore would result in fewer impacts
related to soil erosion, stormwater runoff, and surface water quality as compared to the proposed
project.” (DEIR, p. 6-10.) Never mind that earlier, the description of Alternative 3 noted that
the southwest corner of the site is adjacent to a wetland, and much of the southern portion of the
site is classified as “farm wetland” — all factual circumstances that should play a role in the
impact determination.

In short, this completely flawed analysis fails to comply with CEQA. The DEIR takes
the absurd position for every alternative that the size of the site, and not the practical realities
dictating development (location, geography, etc.), will lead to an appropriate impact
determination. Such a simplistic approach fails to provide the requisite disclosure obligations
and substantial evidence required by CEQA.

3, The DEIR Fails to Provide Meaningful Alternatives that Actually Reduce
Environmental Impacts as Reguired.

The DEIR states that:

Additional alternatives were considered for inclusion in the EIR.
These alternatives were other combinations of Candidate Sites.
Alternative combinations of Candidate Sites (e.g., the combination
of Candidate Site #6 and #7) were eliminated because several of
the sites selected had already been evaluated in the EIR, or would
be insufficient to meet the City’s RHNA requirements and thus fail
to meet project objectives, or would result in overall increased
environmental impacts. (DEIR, p. 6-18.)
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This is false. The City initially sefected numerous other sites as alternatives, but these sites were
ultimately withdrawn because adjacent neighbors did not want affordable housing near their
properties. Attached as Exhibit J are documents showing that alternative sites were previously
suggested for analysis. Given that the alternatives selected for the DEIR actually fail to
significantly reduce and eliminate the Project’s significant and unavoidable impacts, the DEIR
should analyze these rejected sites as was originally intended.

3.45

Thank you very much for your consideration of the above comments.

Manatt, Phelps & Phillips, LLP

cc: Lisa Specht, Esq., Manatt, Phelps & Phillips, LLP
Todd Nelson, Esq., Manatt, Phelps & Phillips, L.LLLP
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Mr. Glen A. Campora

Assistant Deputy Director

Department of Housing and Community Development
Division of Housing Policy Development

1800 Third Street, Suite 430

P.O. Box 952053

Sacramento, CA 94252-2053

Re:  City of Malibu 2008-2014 Draft Housing Element

Public Counsel hereby submits comments to the City of Malibu’s 2008~
2014 Draft Housing Element (the “Draft”) received by the Department of
Housing and Community Development (“HCD”) on December 16, 2011.
Public Counsel is a non-profit legal services agency dedicated to advancing
equal justice under the law by delivering free legal services to indigent and
underrepresented children, adults, and families throughout Los Angeles
County.

1) Inadequate Review and Revisions — Govt, Code §65588
The housing element must evaluate:

(1) The appropriateness of the housing goals, objectives, and policies . . .

. (2} The effectiveness of the housing element in atiginment of the community’s
~housing-goals and objectives: o s e

(3) The progress of the cily . . . in implementation of the housing element.
Govt. Code §65588(a)(1)-(3)

The substantive evaluation of the City’s prior goals, objectives,
policies, and accomplishments is inadequate. Although the Draft summarizes
the objectives from the prior planning period in Table A-1 of Appendix A, the
majority of entries under the “Accomplishments” heading indicate that the City
has done little, if anything, to address its affordable housing need. Indeed, not
a single affordable unit has been approved by the City in the last ten years.
Examples in the Draft Hlustrating the City’s failure to meet prior goals,
objectives, policies and accomplishments include:
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+ Eleven of the twenty-seven implementation measures (forty percent) from the 2001
Housing Element Program are dismissed under the “Accomplishments” heading with
“[njot completed due to staffing limitations” or similar language. Many of the other
responses are either inaccurate, or do not point to any concrete accomplishment relative
to affordable housing.

¢ Although Local Coastal Program Section 3.7 is highlighted for allowing density bonuses
consistent with State Law at the time of the previous Housing Element Update
(Implementation Measure 4), the Draft does not analyze why the density bonus program
has never been utilized.

e The Draft states that the City failed to implement the inclusionary housing program set
forth in Implementation Measure 18 and then states the City will delete this measure,
with the exception of sites rezoned to accommodate lower-income needs identified in the
Regional Housing Needs Assessment (“RHNA™). In light of the City’s failure to approve
a single affordable unit, the City should explore and analyze the use of land use .
incentives for affordable housing in the Draft.

Given the above, it is of great concern that the Draft fails to evaluate the appropriateness of the -
prior goals, objectives, policies, and programs in relation te actual results.

Without an adequate review of the prior policies and programs’ effectiveness (i.e., an
analysis of what went wrong), it is not ¢lear whether they remain appropriate for the current
planning period or whether there is a need to strengthén them. For example, the Draft needs to
provide an analysis of why no density bonuses have been granted. The Draft should also analyze
why so many of the prior implementation measures were ignored. If staffing limitations will
continue o be a problem with respect to affordable housing, then the Draft must examine

-realistic solutions that will otherwise make implementation a priority through strict timetables.
Likewise, the Draft deletes the current inclusionary housing program measure for most projects
without explaining why this is being done, something which is of great concern since the City
has not facilitated a single true affordable unit in recent memory.’

Without the requisite analysis the public will have no meaningful assurance that the City
actually intends to take any of the actions specified in the Draft.

2y Inadequate Analysis of Housing Characteristics — Govt. Code §65583(a)(2)
The housing element shall contain:

“An analysis and documentation of household characteristics, including level of payment
compared to ability to pay, housing characterisiics, including overcrowding, and housing stock
condition.” '

Gov’t Code §65583(a)(2)
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The Draft fails to identify and analyze the housing needs of extremely-low income
(“ELY”) houscholds. With respect to this vulnerable group, the Draft states that “[b]ecause the
needs of ELI houscholds overlap extensively with other special needs groups, further analysis
and resources for ELI households can be found in Chapter II. Needs Assessment, Section E.,
Special Needs and Chapter IV, Constraints, Section A.d., Special Needs Housing.” (Draft, p. II-
8). However, these sections fail to describe ELI housing characteristics, living conditions of ELI
households, and their ability to pay. Given that the Draft has identified 6.1% of its households as
ELI, the City must meaningfully address this group — not just lump it into a much more general
discussion.

3) Inadequate Land Inventory and Identification of Sites Swuitable for Residential
Development — Govt. Code §65583(a)(3) and 65583.2

The housing element shall contain:

“An inventory of land suitable for residential development, including vacant sites and sites
having potential for redevelopment, and an analysis of the relationship of zoning and public
Sfacilities and services to these sites.”

Govt. Code §65583(a)(3)

The capacity of housing units per site “shall be adjusted as ﬁecessary, based on the land use
controls and site improvements requirement[s].”

Gov’t Code §65583.2(c)(2)

For nonvacant sites identified in the inventory, the city “shall specify the additional development
potential for each site within the planning period and shall provide an explanation of the
methodology used to determine the development potential. The methodology shall consider
Jactors including the extent to which existing uses may constitute an impediment to additional
residential development, development trends, market conditions, and regulatory or other
incentives or standards to encourage additional residential development on these sites.”

Gov’t Code §65583.2(g) |
a. Inadequate Analysis of Actual Development Potential

To establish the number of housing units that can potentially be accommodated on each
site in the City’s site inventory, the analysis must include a description of how the capacity of the
sites has been established and must show that the inventory can provide for a variety of
affordable housing types. Since Malibu has not adopted minimum densities, the Draft must
describe the methodology used to establish site capacity, and capacity must be adjusted based on
the land use controls and site improvement requirements imposed, such ag maximum lot
coverage, open space, parking, and FAR. (see Govt. Code §65583.2(c)(1) and June 9, 2005
HCD Memorandum on AB 2348).

As set forth in the “Governmental Constraints” section of this letter, the City’s Zoning
Code renders the development of multifamily affordable housing practically impossible, so
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compliance with this requirement is eritical. To represent a parcel’s density as merely a function
of a “maximum permitted density” calculation ignores the multiple zoning-based impediments to
affordable housing development in the City. For example, the Draft fails to analyze the actual
development potential on small parcels, which is particularly critical given that the majority of
sites identified in Housing Element Table B-4 are less than a quarter of an acre. Because parcels
as small as a quarter acre are identified for multifamily purposes, the Draft must describe
Malibu’s role or track record in facilitating small-lot development and, where necessary, include
program actions for lot consolidation and/or parcel assemblage so that the development of
multifamily affordable housing on these sites may be possible. (see Junc 9, 2005 HCD
Memorandum on AB 2348).

Finally, the Draft needs to provide an analysis demonstrating how the adopted densities
accommodate the Jow income housing needs. This analysis is required to include, but is not
limited to, “factors such as market demand, financial feasibility, or information based on
development project experience within a zone or zones.that provide housing for lower income
households.” (Govt. Code §65583.2(c)(3)(A); see also June 9, 2005 HCD Memorandum on AB
2348). The Draft does none of this. Indeed, from a practical standpoint, the City must disclose
the reality — namely that the msjority of the identified parcels (many of which are beachfront
properties surrounded by single-family residences) will never be built with multifamily
affordable housing.

b. Inappropriate Reliance on Second-Units.

The Draft takes the position that virtually all second-units in Malibu should be
categorized as affordable to very-low and low-income households.

Simply stated, Malibu should not be able to rely on a singlé second-unit to meet its
RHNA obligations unless it can demonstrate that those units are, in fact, restricted, or will be
restricted, to low income families. While State law does not require second-units to be deed-
restricted, in the Malibu context, where “second-units” are more often than not guest houses for
multi-million dollar estates, the notion that famnilies are actually renting their goest homes to low-
income families is questionable. The City must undertake a good-faith analysis of its existing .
and projected second-unit inventory as it relates to affordability. - As HCD has stated:

... a housing element should provide an analysis of the anticipated
affordability of second-units. The purpose of this analysis is to
determine the housing need by income group that could be
accommodated through second-unit development . . .. The
anticipated affordability of second-units can be determined in a
number of ways. For example, a community could survey existing
second-units for their rents and include other factors such as square
footage, number of bedrooms, amenities, age of the structure and
general Jocation. The survey could be supplemented with analysis
that describes the general range of rents and an estimate of rents
for new second-units based on the variables within the survey. (see
August 6, 2003 HCD Memorandum on AB 1866).
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To credit the recent second-units built, permitted, or in plan check toward the City’s share of the
regional housing need, the Draft must demonstrate the affordability of the units based on actual
rents or other mechanisms ensuring affordability. For any future second-units, the City must
create a program to ensure monitoring and actual rental of these properties to low income
families. HCD has been very clear in stating that local governments may count the “realistic”
potential for new second-units used for affordable housing. (Id.).

Likewise, Government Code §65583.1 provides that HCD may consider “any other
relevant factors” in determining whether to count second-units. In that regard, we respectfully
request that HCD require the City to demonstrate that any second-units used to meet the City’s
RHNA obligations are truly being used to address affordable housing needs.

4) Inadequate Analysis of Governmental Constraints — Govt, Code §65583(a)(4)

The housing element shall contain:

“An analysis of potential and actual governmental constraints upon the maintenance,
improvement, or development of housing for all income levels, including land use controls,
building codes and their enforcement, site improvements, fees and other exactions required of
developers, and local processing and permit procedures. The analysis shall also demonstrate
local efforts to remove governmental constraints that hinder the localify from meeting its share
of the regional housing need in accordance with Section 65584.”

Gov’t. Code §65583(a)(4)

The development standards in the City’s Zoning Code render the development of
affordable housing infeasible. Even if the City were to up-zone sites in connection with the
Draft, the requisite density for affordable housing production could not occur without a firm
commitment by the City to modify or reduce these development standards. Unfortunately, the
City has not analyzed these constraints, stating that its development standards “are not
considered to be constraints to the development of housing.” (Draft, p. IV-2). A closer look
indicates otherwise. '

a. Land Use Controls

The City of Malibu’s zoning districts are set forth in the City’s Local Coastal Program

- (“LCP”) and Municipal Code. Of the City’s 16 established zoning districts, only two ostensibly
allow the development of multifamily affordable housing projects — the MF (Multi-Family
Residential) and MFBF (Multi-Family Beach Front) zones. However, in both of these districts,
“multiple-family residential uses, including duplexes, condominiums, stock cooperatives,
apartments and other similar developments,” are not permitted unless a discretionary conditional
use permit (“CUP”) is obtained from the City. LCP Local Implementation Plan (“LIP”) § 3.3
C.2 Table B (Permitted Uses) and Code §§ 17.12.040 and 17.14.040. As such, even the most
intense zoning designations currently existing in the City —the MF and MFBF “multifamily”
districts — are unable to accommodate future multifamily affordable units in compliance with the
City’s RHNA requirements. Approval of a CUP is a very expensive, time-consuming process in
Malibu, yet this CUP is not analyzed as an impediment in the Housing Element.
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Moreover, the City’s standard site development requirements (which apply to all zoning
districts in the City) are tailored for single-family residential development, and effectively
preclude the development of multifamily affordable housing. Some of these restrictive
regulations, all of which need to be amended or removed, are identified below:

1 Density and Area Limits.

Density in the MF zone is limited to 6 units per acre (or 1 unit for every 7,260 square feet
of lot area) — a far cry from the 20-40 unit per acre density levels that are normally associated
with multifamily residential development. LIP § 3.3 C.3.d and Code § 17.12.050 A.4. Density
in the MFBF zone is more similar to other jurisdictions” multifamily density designations at 1
unit for every 1,885 square feet of lot area (or approximately 23 units per acre); however, in the
MFBF zone affordable housing projects are limited fo 5 units per lot, regardless of parcel size.
(LIP § 3.3 D.3.dand Code § 17.14.050 D-E.)

Accordingly, while the City may argue that it is zoning a parcel to accommodate 20 units
per acre, the reality is otherwise. The Draft’s defense of the per parcel density limitation is quite
interesting in that it demonstrates how truly impossible multifamily construction is: “Currently,
only the MFBF zone allows development of more than 20 units/acre. While the MFBF zone
limits development to four units per parcel, this is not a consiraint to development since there are
no vacant parcels large enough to accommodate more than four units at the maximum allowable
density.” (Housing Element, pp. IV-4-5)(Emphasis added). In other words, the City concedes
that the density for its MEBF zone is illusory.

Additionally, the City has not analyzed how its limits on “total development square
footage” (“TDSF”), or the amount of floor area contained within a building, act as constraints.
TDSF is limited by the size of the development site, and ranges from a maximum of 1,885
square feet for lots that are 5,000 square feet or less, to an absolute maximum of 11,172 square
feet for any lot that is 5 acres or more. (LIP § 3.6 Kand Code § 17.40.040 A.13.) Together with
the City’s requirement that multifamily residential units be no smaller than 750 square feet, these
TDSF limits severely restrict the City’s stated density regulations. For example, at 6 units per
. acre, the City’s MF zone should allow 30 affordable units to be built on a 5 acre parcel. At the
required minimum of 750 square feet of floor area for each unit, these 30 ynits would result in at
least 22,500 square feet of TDSF. However, under no circumstances may the TDSF on any
parcel exceed 11,172 square feet. Therefore, the City’s TDSF requirement would limit the
density of this hypothetical 5-acre MFP-zoned parcel to 14 units (11,172 square feet + 750 square
feet = 14.8 units), or less than half the MF zone’s stated density.

Similarty, the City’s MFBF zone should allow a maximum of 5 affordable units to be
built on a hypothetical 9,425 square foot lot. At the required minimum of 750 square feet each,
these 5 units would result in at least 3,750 square feet of TDSF,; however, a 9,425 square foot lot
is only permitted to contain approximately 2,670 square feet of TDSE. Therefore, the City’s
TDSF requirement would limit the density of this hypothetical 9,425 square foot MFBF-zoned
parcel to 3 units (2,670 sf = 750 sf = 3.6 units), or 60 percent of the MFBF zone’s stated density.

48



2 Building Height Limitations

The City also imposes a number of height-related restrictions that it should analyze as a
potential constraint to the development of typical affordable apartment buildings. By-right
maximum building heights may not exceed 28 feet for beachfront lots, and 18 feet for non-
beachfront lots. (LIP § 3.6 E and Code § 17.40.040 A.5.a-c.) To exceed this 18 foot height for
non-beachfront lots, another discretionary approval known as site plan review is required. Id.
Finally, no residential building is allowed to exceed two stories in height, and any portion of a
building that exceeds 18 feet in height cannot exceed two-thirds of the area of the building’s first
floor. (Id., LIP § 3.6 K.2, and Code § 17.40.040 A.13b.) These height and area limitations
severely restrict the size and shape of proposed mulitifamily affordable residential buildings.

3 Other Limitations

The L.CP and Municipal Code set forth a litany of other onerous sife development
restrictions that should be analyzed as constraints to the development of multifamily affordable
residential buildings. These include:

o The requirement that every residential development be contained in a “convex-shaped
enclosure that shall not exceed 2 acres in size,” regardless of the overall size of the lot.
(LIP § 3.6 H and Code § 17.40.040 A.10.)

s The requirement that for any lot greater than 1/2 acre, no more than 25,000 square feet of
impermeable surface may be developed.! (LIP § 3.6 1 and Code § 17.40.040 A.11.)

* An absolute maximum limit of only 1,000 cubic yards of grading is allowed for any
residential lot, regardless of its size. (LIP § 8.3 B and Code § 17.40.040 A.9.)

» Excessive parking requirements, including the requirement that 3.25 parking spaces be
provided for each 1- and 2-bedroom unit. This standard requirement is increased by 1
space for each additional bedroom, so that 4.25 spaces are required for a 3-bedroom unit,
and 5.25 spaces are required for a 4-bedroom unit. (LIP § 3.12.3 and Code § 17.48.040
A)

To summarize, the City has placed significant obstacles in the path of applicants who
wish to develop multifamily housing in Malibu, rendering the development of affordable
multifamily residential development nearly impossible. The Draft must disclose these
constraints, treat them as legitimate, and set forth an action plan with strict timetables to resolve
them.

! Public Counsel is highly supportive of environmentally friendly development. However, this requirement, as
drafted, may have a negative impact on affordable housing development in the City by placing the same cap on alf
properties over 1/2 an acre. For example, rather than lead to clustered affordable housing, limiting the impermeable
surface of a 50-acre lot to 25,000 square feet is likely to result in such land being subdivided for multiple lots to
allow the construction of multiple large single-family homes. A percentage of lot coverage ratio would be more
appropriate to ensure environmentally sound construction and the possibitity of affordable housing development.
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b. Housing for Persons with Disabilities

The Draft fails to analyze constraints to housing for persons with disabilities, including
how local land use and zoning regulations impact the siting and development of housing for
persons with special needs, It is insufficient to conclude that there are no constraints to housing
for persons with disabilities without the required analysis. The Draft should be revised to
comply with Govt. Code §65583(a)(4).

Also, recently enacted SB 812 (Chapter 507, Statutes of 2010) requires an analysis of the
special housing needs of persons with developmental disabilities. This would apply to a severe
and chronic disability atiributable to a mental or physical impairment, such as cerebral palsy,
epilepsy, or autism that begins before individuals reach adulthood (Welfare and Institutions
Code, §4512). As stated by HCD in letters to other cities, the analysis could include the
following: '

s a quantification of the total nurber of persons with developmental disabilities, including
the number of households and. tenure; '
a description of the types of developmental disabilities;
a description of the housing need, including a description of the potential housing
problems, and an assessment of unmet housing needs for persons with developmental
disabilities; and ,

* adiscussion of resources, policies and programs including existing housing and services,
for persons with developmental disabilities,

5) Adequate Sites To Be Made Available to Address Housing Shortfall - Govi, Code
§65583(c)(1)

The housing element shall:

Identify adequate sites which will be made available through appropriate zoning and _
development standards and with public services and facilities needed to facilitate and encourage
the development of a variety of types of housing for all income levels, including rental housing,
Sfactory-built housing, mobilehomes, and emergency shelters and transitional housing. Where
the inventory of sites, pursuant to paragraph (3) of subdivision (a), does not identify adequate
sites to accommodate the need for groups of all household income levels pursuant to Section
65584, the program shall provide for sufficient sites with zoning that permits owner-occupied
and rental multifamily residential use by right, including density and development standards that

- could accommodate and facilitate the feasibility of housing for very low- and low-income
households (Section 65583(c)(1)).

The Draft limits up-zoning to the amount of land needed to accommodate 135 RHNA
units. As a threshold matter, the City must up-zone for a minimum of 188 RHINA units because
the proposed second-umts do not meet affordable housing requirements and because the City’s
existing inventory of sites is inadequate.
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The list of candidate sites does not include a sufficient analysis of the adequacy and
suitability of the sites to accommodate the regional housing needs of lower-income households.
The Draft must describe and evaluate the availability and suitability of these sites to facilitate the
development of housing affordable to lower-income households. This is particularly important
given the timing in the planning period, potential complexities in making sites available for
development due to the City’s water problems (i.e., lack of a sewer system), and the possibility
that certain properties were excluded from the Draft merely because those properties had a
developer ready and able to build affordable housing. Accordingly, the analysis should include,
for example, a discussion of opportunities, timing and anticipated steps for development, as well
as further subdivision or other methods to facilitate their use for low income housing
development. In addition, the analysis should describe the suitability and availability of the sites,
including potential constraints, developable acreage (specifically for multifamily housing),
access, availability of public transit, and proximity to infrastructure.

For those parcels that are currently occupied ~ even if there is only one single family
home on the parcel — the Draft also must analyze the redevelopment potential. Specifically, and
as stated in previous HCD letters to other cities, the Draft should consider the condition of the
structure/s and whether the use is operating, marginal or discontinued.

6) Inadequate Statement of Geals and Quantified Objectives — Govt. Code §65583(b)
The housing element shall contain:

“4 statement of the communily’s goals, quantified objectives, and policies relative to the
maintenance, preservation, improvement, and development of housing.”

Govt. Code §65583(b)

There must be a corresponding goal and policy for each housing need, resource
inadequacy, and constraint identified in the Housing Needs Assessmeént section of the Draft. In
addition, there must be a quantified objective for each housing need that is identified. Failing to
include an adequate analysis of the City’s housing needs, resources, and constraints, the Draft
also fails to contain both a complete statement of goals and policies as well as a complete
statement of the City’s quantified objectives. Furthermore, since the constraints analysis is
inadequate, an analysis of the adequacy of the goals and policies section with regards to
addressing constraints is impossible.

7 Inadequate Five-Year Schedule of Actions — Govt. Code §65583(¢)

The housing element shall contain:

“A program which sets forth a five-year schedule of actions the local government is undertaking
or intends to undertake fo implement the policies and achieve the goals and objectives of the

housing element . . . to make adequate provision for the housing needs of all economic segments

of the community . . ."
Govt, Code §65583(c)
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As stated above, the Draft’s goals, policies, and quantified objectives are deficient —
making it difficult to adequately analyze the program of actions upon which these policies and
objectives is based. Additionally, without an adequate analysis of constraints, it is difficult to
recommend programs to remove these constraints as required by Govt. Code §65583(c). For
these and the following reasons, the program of actions stated herein fails to comply Wlth the
requirements of the law.

An effective housing program section should also include quantified objectives and
proposed measurable outcomes, as well as definite time frames for implementation. None of the
Draft’s programs articulate true, quantifiable goals. Programs such as “Facilitate New
Affordable Housing Development” and “Density Bonus Ordinance™ should each have quantified
objectives in terms of the number of affordable units/beds the City hopes to be generated as a
result of each:

Additionally, the program section must demonstrate the City’s firm commitment to
implement specific program actions. Several of the programs fail to include sufficiently specific
language by which to guide the agencies over the planning period to carry out the programs’
intentions. More specific and proactive steps need to be incorporated into the programs and
completion dates for each action should be specified. Given Malibu’s inability to produce
affordable units in the past, it is imaperative that the City consider adopting meaningful affordable
housing programs like incentive-based zoning to meet the needs of its low-income residents.

LRSS LT 2

Thank you very much for your consideration of these comments. Please do not hesitate
to contact me at (213) 385-2977, X212 or Slin@publiccounsel.org if you have any questmns or
concerns or would like to further discuss the contents of this letter,

£y
Sincerely,

Al

Serena W. Lin
Senior Staff Attormey

ce: Jess Negrete, HCD Analyst

10
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an aﬁ Manatt, Phelps & Phillips, LLP
Direct Dial: (310) 312-4305
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February 7, 2012 Client-Matter: 42531.030

gcdrnpam@hcd.ca.gov
VIA E-MAIL AND U.S. MAIL

Mr, Glen A. Campora

Assistant Deputy Director

Department of Housing and Community Development

Division of Housing Policy Development

1800 Third Street, Suite 430

P.O. Box 952053 : N
Sacramento, CA 94252-2053

Re: Comments_on the City of Malibu’s Proposed 2008-2014 Draft Housing Element

Dear Mr. Campora:

This firm represents Trancas PCH, LLC, the owner of an approximately 35-acre property at
6155 Trancas Canyon Road and 30999 Pacific Coast Highway in the City of Malibu (the “City” or
“Malibu™). Our client is currently proposing a residential project in the City with a 25 percent
affordable component that has faced multiple obstacles and concerted opposition. In that regard, we
have learned first-hand of the several impediments to affordable housing development in Malibu and
offer some comments on the City’s 2008-2014 Draft Housing Element (the “Draft™).

As T have previously discussed with Mr. Jess Negrete of your office, the Draft suffers from
vatious obvious inadequacies. It inappropriately counts second-units as very-low and low-income
housing without any evidence to corroborate that these units do not actually serve as guest homes
(the more likely scenario in Malibu). Likewise, the Draft’s analysis of governmental constraints fails
to adequately discuss the onerous conditional use permit requirement for multiple-family residential
uses, as well as the plethora of Code limitations relative to maximum units per lot, height, area,
grading, etc. that render it virtually impossible to develop affordable housing in the City at the
density ostensibly allowed by the zoning. These governmental constraints, in turn, have resulted in
blatantly inflated numbers in the Draft’s site capacity analysis, which is meant to provide a true
inventory of how Malibu is currently able to provide for multiple housing types.

Rather than reiterate the points I have discussed with Mr. Negrete, this letter focuses solely
on one aspect of the Draft — the rezoning scheme that the City would like to implement in order to
meet its affordable housing shorifall, a number which is already highly understated given the above

CONCECITS,

11355 West Olympic Boulevard, Los Angeles, California €0064-1614 Telephone: 310.312.4000 Fax: 310.312.4224
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53



manatt

manatt | phelps | phillips

Mr. Glen A. Campora
February 7, 2012
Page 2

To our knowledge, Trancas PCH, 1.1.C was the only property owner in the City that was
ready and able to build a project with an affordable housing component when the City finalized its
list of sites that would be rezoned in connection with the Draft. However, instead of capitalizing on
the opportunity presented by our client’s property, the City instead excluded it from the Draft
because of public outcry that our site could actually be developed with multiple-family uses. As
such, our client knows first-hand how the rezoning scheme that the City ultimately arrived at was not
geared at enabling the development of multiple-family affordable housing, but rather, at appeasing
vocal residents opposed to any additional density.

1. The Rezoning Scheme Proposed By the City All But Assures That No Affordable
Housing Wiil Be Constructed.

I Section 2.B. of the Draft’s Housing Plan (Draft, p. V-5), the City sets forth the process by
which it would “rezone” property to provide the additional density required to meet the City’s
Regional Housing Needs Assessment (“RHNA”) affordable housing shortfall. The City’s plan does
not, however, actually propose to rezone properties to allow more by right development than is
currently allowed. Instead it merely allows the development of additional units subject to the
recordation of an affordable housing deed restriction. The Draft states:

In order to qualify for the density increase, all ‘bonus’ units (i.e., additional units

~ allowed above the base density) must be deed-restricted for low- and moderate-
income households for a minimum of 30 years. Qualifying projects must
accommodate at least 16 units per site, and at least 50% of the additional
development potential must be on sites where only residential development (i.e., not
mixed use) is allowed. (Draft, p. V-5.)

The City’s plan to only provide additional density if a property owner records a deed restriction
against the property bears no resemblance to the actual up-zoning required by law. Government
Code Section 65583.2(h) states:

The program . . . shall accommodate 100 percent of the need for housing for very low
and low-income households . . . for which site capacity has not been identified in the
inventory of sites . . . on sites that shall be zoned to permit owner-occupied and
rental multifamily residential use by right during the planning period. These sites
shall be zoned with minimum density and development standards that permit . . . .
at least 20 units per acre . . . (Emphasis added.)

State law is absolute in its requirement that property be zoned with minimum density and
development standards that allow at least 20 units per acre. The Draft fails to zone at this minimum
density by severely limiting the potential density scenarios and requiring a deed restriction as a

condition precedent.

54




manatt

manatt | pheips | phillips

Mr. Glen A. Campora
February 7, 2012
Page 3

While our client understands the important role that deed restrictions may play in assuring the
development of affordable housing (as opposed to just market-rate units at high densities) the City’s
plan as currently proposed fails in that regard.

First, the City fails to explain how it would satisfy its RHNA obligation if the owners of the
subject properties did not deed-restrict their property. There is nothing in the Draft indicating that
any of the selected properties” owners will, in fact, deed-restrict their land in the manner suggested
by the City. Without any such assurance, these properties ceﬁamly cannot be counted toward
meeting the City’s RHNA allocation.

Secondly, the deed restrictions are unlikely to result in a single affordable unit on these new
“rezoned” properties. The Draft does not provide a single incentive to developers that seck to use the
extra density that is granted for affordable units, nor does it require the construction of affordable
units. In Malibu, high land costs, coupled with problems posed by the absence of a municipal sewer

' system, make it highly unlikely that a property owner would actually build affordable units in
addition to those market-rate units that would already be allowed by right.

Ultimately, the City must rezone to allow at least 20 units per acre, period. If the City is truly
concerned about these units being developed for low-income families, then it needs to legitimately
zone for higher densities and provide incentives that will lead to the construction of affordable units
and/or require affordable units in connection with the inclusionary zoning ordinance called for by the

previous Housing Element.

I The Draft Mischaracterizes The City’s Accomplishments In Supportine Affordable
Housing Development.

Ironically, the one accomplishment cited by the Draft in the 2001 Housing Element Program
Evaluation relative to density incentives relates to our client’s property, a property which, if
anything, should serve as a case study of how difficult it is to entitle and develop affordable housing
in Malibu. With respect to Implementation Measure 1 (Provide appropriate incentives to encourage
the development of housing to meet low- and moderate-income needs), the Draft lists the following

accomplishment:

The City entered in a settlement agreement to work with the Trancas Town developer
to provide at least 4 units for low to moderate income out of a 32-unit condominium
development. Status of application is pending; in litigation. (Draft, p. A-2.)

This statement fails to mention that the settlement agreement was invalidated many years ago for
procedural reasons and that the City has since been less than cooperative in supporting the proposed

project or any up-zoning at the site.
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Under no circumstances should the Draft point o our client’s property as an
“accomplishment” relative to the development of affordable housing.

i1 The Draft Purposefolly Excludes Those Sites That Can Best Support Affordable Housing,

Much of the City’s premise for limiting rezonings is that there are insufficient sites for the
development of affordable housing. For example, the Draft states that “[a]lthough the City is
characterized by a large amount of vacant land, only a small portion of that land 1s suitable for
development due to . . . natural constraints.” (Draft, p. IV-20.) Likewise, a November 15, 2011 staff

report for the proposed Housing Element states:

Staff has completed further research . . . and confirmed that there are limited
opportunities for multi-family or mixed-use development at the minimum density of
20 units/acre established for affordable housing sites under State law. The reason
why the development of small multi-family residential projects distributed around the
City is not feasible is that such sites must be large enough to accommodate a
minimum of 16 units per site under State law (i.e., at least 0.8 acre or approximately
35,000 square feet at a density of 20 units/acre). (Staff Report, p. 3.)

Notwithstanding several public statements along these lines, the City removed our client’s 35-acre
property from consideration. Indeed, the reason there may be limited opportunities for multiple-
family or mixed-use development at the minimum densities required by State faw is that the City has
consistently, and purposefully, refused to consider rezoning those large properties that can, in fact,
support the required number of affordable units. It is simply false to state that the City has limited
sites available for development when the City has made a concerted effort to exclude large properties

from the Draft,

Iv. Conclusion,

Thank you for your time and consideration. Should you have any questions, please do not
hesitate to contact me at (310) 312-4305.
Very truly yours,
% |
Manatt, Phelps & Phillips, LLP
ce: Jess Negrete, HCD Analyst
Joyce Parker-Bozylinski, City of Malibu Pilanning Director
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Richard Mollica, City of Malibu Associate Planner

Fred Gaines, Esg., Gaines & Stacey, LLP

Lisa Specht, Esq., Manatt, Phelps & Phillips, LLP
Wendelyn Nichols-Julien, Manatt, Phelps & Phillips, LLP
Todd Nelson, Manatt, Phelps & Phillips, LLP
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Mr. Glen A, Campora

Assistant Deputy Director

Department of Housing and Community Development
Division of Housing Policy Development

§800 Third Sireet, Suite 430 -

P.0. Box 952053

Sacramento, CA 94252-2053

Re: Comments on Malibu’s Revised Draft 2008-2014 Draft Housing Element

Dear Mr, Campora:

This firm represents Trancas PCH, LLC, the owner of an approximately 35-acre property
at 6155 Trancas Canyon Road and 30999 Pacific Coast Highway in the City of Malibu (the
“City” or “Malibu™). On February 7, 2012, we wrote to the Department of Housing and
Community Development (“HCD”} outlining our client’s concerns with the City’s initial draft of
the 2008-2014 Housing Element (the “Initial Draft’"). While HCD’s February 14, 2012 comment
letter to the City (the “HCD Comment Letter”) identified many of our concerns relative to the
inadequacy of the Initial Draft, as well as other concerns expressed by the Public Counsel Law
Center of Los Angeles in a letter dated January 24, 2012, we are very disappointed that the
City’s revised draft Housing Element (the “Revised Draft”) fails to meaningfully address any of
those concerns, Simply put, it has become evident that the City has no intention to prepare a
document that will actually lead to affordable housing development and/or compliance with State
law. The Revised Draft, window dressing at best, continues to suffer from obvious inadequacies
and cannot be certified without the City making significant additional changes as set forth below,

A, The City Inappropriately Relies On Second-Unit Guest Houses as Lower-Income Unifs.

The City has not provided the analysis required by HCD to demonstrate that existing or
proposed second units in Malibu are in fact affordable to lower-income households. The Initial
Draft reported the results of a survey conducted by the City, which identified a total of nine
second units in Malibu (five that were occupied and four that were vacant), and showed that four
of the five occupied second units were not charged rent. The Cily extrapolated broadly from this
limited survey, and asserted in the Initial Draft that 80 percent of all sccond units in the entire

11355 West Olympic Boulevard, Los Angeles, California 90064-1614 Telephone: 310.312.4000 Fax: 310.312.4224
Albany | Los Angeles { New York | Orange County | Palo Alto | Sacramento | San Franclsco | Washington, D.C.
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City are “affordable” to lower-income households because 80 percent of the five surveyed and
occupied second units were not being charged any rent. In addition, the City asserted that the
survey indicated that 80 percent of all fufrre second units in the City would also be affordable to
lower-income households.

The notion that the owners of multi-million dollar estates in Malibu are making their
second units available rent-free to lower-income households seems extraordinarily unlikely, and
HCD correctly identified this flaw in the City’s interpretation of its survey results, HCD
required the City to provide evidence that the survey’s occupied second units were actually
occupied by a separate household, to show that the four surveyed vacant second units were
actually available for rent, and report what the proposed or likely rent would be for those vacant
units. (HCD Comment Letter, p. 2.) The City has failed to provide the evidence required by
HCD in the Revised Draft, and has instead simply reported an increased number of survey
responses, which now indicate that only approximately 75 percent of the City’s occupied second
units are not being charged rent, and are therefore “affordable.” (Revised Draft, p. B-2.) Thisis
not an adequate response, and the City must provide the actual data regarding the rental of these
second units that HCD has previously requested. If this data does not show that second units in
Malibu are being made available to lower-income households, these units cannot be used to
satisfy the City’s Regional Housing Needs Assessment ("RHNA”) allocation, including the six
units from the prior planning period.

B. The City's Response Reearding Environmental and Infrastructure Constraints Is
Inadequaie. '

HCD noted that the Initial Draft identified both environmental and infrastructure
constraints that impact development sites throughout the City, and requested additional analysis
from the City demonstrating, among other things, whether thege are any known environmental
constraints on properties that are being used to satisfy the RHNA allocation and if sufficient
infrastructure capacity exists for those sites. (HCD Cormment Letter, p. 3.) The Revised Draft
continues to identify multiple Citywide environmental and infrastructure constraints (Revised
Draft, P. IV-20:22), but the City has failed to provide the additional detailed analysis that is
required. Instead, the City now simply states that the environmental conditions and
infrastructure capacity issues of the potential development sites have been “considered,” and _
concludes, without explanation, that these constraints would not preclude a level of development
at the candidate sites that is necessary to meet the City’s housing needs. (Id.)

The City’s responses about environmental constraints are completely contradictory. How
can multiple existing environmental and infrastructure constraints not constrain the development
of future housing units? As further evidence that the City knows that these constraints do in fact
exist and limit the ability to develop new housing units, in its May 21, 2012 cover letter
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transtnitting the Revised Draft to HCD, the City explicitly calls out the “severe environmental
constraints and infrastructure limitations™ as reasons why the City’s RHNA allocation is
allegedly unreasonable. The City's Revised Draft does not provide HCD, or any future
developer of affordable housing in Malibu, with any indication of how feasible the development
of housing on any RHNA site might be. After acknowledging the significant constraints to
development, the Revised Draft cannot include simplistic project density calculations that
multiply site acreage by a fixed unit-per-acre number t0 project realistic levels of housing
development at the sites. A more specific, site-by-site analysis that takes into account the
pertinent environmental and infrastructure constraints is required. This is a very important
concern given that we believe our client’s 35-acre site was specifically excluded from
consideration because not only is development feasible on the site, but because it was more
likely than not that affordable housing would, in fact, be built there if approved.

C. The City’s Proposed Rezoning Scheme is Flawed and Inadequate.

The Initial Draft proposed a rezoning scheme that does not comply with State law, which
requires the establishment of a minimom density of 20 units per acre. HCD recognized this
fundamental flaw in the City’s proposal, and requested that the City “clarify the rezoned sites
will require a minimum density of 20 units per acre.” (HCD Comment Letter, p. 5. {Emphasis
added.) Unfortunately, the City has not provided the requested clarification, and the Revised
Draft continues to propose a rezoning scheme that fails to meet the letter or spirit of State law.

The Revised Draft’s “rezoning” scheme, set forth as Program 2.2B of the proposed
Revised Draft’s Housing Plan (Revised Draft, pp. V-5:0), rctains the City’s existing 6 unit per
acre density limit for the Multi-Family zoning district, and only allows the development of
additional units (up to a maximum density of 20 units per acre) so long as each unit above the 6-
unit density limit is subject to an affordable housing deed restriction. Specifically, the Revised
Draft states:

In order to qualify for the increased density incentive, all “bonus™ units (i.e.,
additiona) units allowed above the base density of 6 units per acre) must be deed-
restricted for low- and moderate-income houscholds for a2 minimum of 30 years.
(Revised Draft, p. V-5.)

The City’s plan to only provide additional density if a property owner records a deed
restriction against the property bears no resemblance to the actual up-zoning reguired by State
law. Government Code Section 65583.2(h) states:

The program . . . shall accommodate 100 percent of the need for housing for very
low and low-income households . . . for which site capacity has not been
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identified in the inventory of sites . . . on sifes that shall be zoned to permit
owner-occupied and rental multifamily residential use by right during the
planning period. These sites shall be zoned with minimum density and
development standards that permit . . . . at least 20 units per acre . . . (Emphasis
added.)

State law clearly requires that property be zoned with minimum density and development
standards that allow at least 20 units per acre. The Revised Draft fails to zone at this minimum
density by retaining the City's current 6-unit basc density and requiring a deed restriction as a
condition precedent to increasing that density level. While our client understands the important
role that deed restrictions may play in assuring the development of affordable housing (as
opposed to just market-rate units at high densities), the City’s plan as currently proposed fails in
that regard.

Critically, the City fails to explain how it would satisfy its RHHNA obligation if the
owners of the subject properties did not deed-restrict their property, There is nothing in the
Revised Draft indicating that any of the sclected properties’ owners will, in fact, deed-restrict
their land in the manner suggested by the City. Instead, the Revised Draft merely contains a
conclusory staterment that “[tfhis program will create a strong incentive for affordable housing
development because of the additional units allowed at 20 units/acre compared to the base
density of 6 units/acre.” How is additional density selely for affordable housing a “strong
incentive™ and what leads the City to believe that any developer that could build six by-right
market rate units will volunteer to build additional affordable units without a single true
incentive? Density is not always an incentive — especially when that density would add to
project costs without any commensurate financial return.

Malibu’s response is entirely nonresponsive to HCD’s explicit request for an analysis of
how the City’s proposed rezoning scheme achieves minimum densities of 20 units per acre, in
compliance with State law:

Describe and evaluate the adequacy of proposed density and incentives to
encourage uses and affordability consistent with the AHOZ rather than the base
densities. For example, while the AHOZ must provide for a minimum density of
20 units per acre (e.g., 20 wits or more per acre), the Program does not appear to
propose any incentives. This is particularly important since sufficient incentives
to encourage residential development beyond the base zone are necessary t6
accommadate the regional housing need for lower- and moderate-income
households. (HCD Comment Letter, p. 5. }(Emphasis added.)
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The City has failed to respond to HCD’s request, and has provided no compelling evidence of
incentives, or any other rationale, that would explain why developers would elect to develop
affordable housing projects at a density of 20 units per acre. The Revised Draft does not provide
a single development incentive to developers seeking to use the “extra” density that is
contemplated, nor does it require the construction of affordable units. Indeed, while the City
points to the 35% density bonus allowed by State law in a “smoke and mirrors” attempt to make
its proposal appear like it will incentivize affordable housing, the City fails fo mention that the
35% State law density bonus exists even without the 20 units/acre covenant. In Malibu, high
land costs, coupled with problems posed by the absence of a municipal sewer system, make it
highly unlikely that a property owner would actually build affordable units in addition to those
market-rate units that would already be allowed by right. In fact, the Revised Draft explicitly
acknowledges that the proposed rezoning scheme may not resulf in any affordable units, stating
that “{t]his program does not represent an ‘inclusionary’ requirement because properly owners
who do not wish to take advantage of the density incentive would be allowed to develop market-
rate housing at the allowable base density of 6 units/acre.” (Revised Draft, p. V-5.)

Without any such incentives to promote the development of affordable units, and without
any such assurances that affordable units actually will be constructed on these candidate sites,
these properties cannot be counted toward meeting the City’s RHNA allocation. The City must
rezone these properties, or other properties, to allow at least 20 units per acre, period. If the City
is truly concerned about these units being developed for low-income families, then it needs to
legitimately zone for higher densities and provide incentives that will lead to the consiruction of
affordable units and/or require affordable units in connection with the inclusionary.zoning
ordinance called for by the City’s previous Housing Element.

D. Manvy of the City’s Other Revisions Are Unresponsive to HCD’s Comments.

The City has failed to make a good-faith effort to bring the Revised Draft into
compliance with State law, and has failed to adequately respond to many other specific
comments and requests contained in the HCD Comment Letter. For example, HCD notes the
Initial Draft’s lack of analysis regarding the development of a variety of housing types to meet
the housing needs of extremely low-income (“ELI") households, and requests that the City's
Housing Program be revised or expanded by discussing financial incentives and/or regulatory
concessions that could promote this goal, (HCD Comment Letter, p. 7.) In response, the City
claims in its summary of responses to HCD (“Response Summary”) that the Revised Draft’s
Housing Program “has been expanded to include additional incentives” for ELI housing
(Response Summary, p. 2). However, the City has simply added the following statement to the
Revised Draft: “Incentives and concessions for ELI units will inclode a variety of housing types
such as SROs and supportive housing.” (Revised Draft, p. V-6.) This statement is
nonsensical—specific housing types such as SROs and suppertive housing do not serve as
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“incentives” to déveloping ELI units; they are merely forms of housing that may be able to
accommodate ELI households.

As another example of unresponsiveness, HCD states that the City must include analyses
demonstrating that the small multi-family zoned sites identified in the Housing Element can
realistically accommodate new residential development. (HCD Comment Letter, p. 2.} However,
the City rejects HCD’s request to provide any additional information, and instead states that it
does not believe that such a feasibility analysis is required by State law. (Response Summary, p.
1.) This type of dismissive response is indicative of the City’s lack of good faith in developing
an effective and legally compliant Housing Element.

Finally, the City refuses to commit to the removal of zoning and entitlement development
constraints, The letters from HCD and Public Counsel identified specific zoning constraints, for
example, that need to be removed for affordable housing to be constructed. The City simply
responds that zoning amendments “may” include some of those identified amendments.
(Revised Draft, p. V-5.) Given the City’s track-record with affordable housing, it is important
that the City actually identify what it intends to do so that potential density can be meaningfully
evaluated based on the resulting development standards.

E. The Revised Draft Continues to Mischaracterize The City’s Accomplishments In
Supporting Affordable Housing Development.,

Ironically, the one accomplishment cited by the Revised Draft in the 2001 Housing
Element Program Evaluation relative to density incentives relates to our client’s property. With
respect (o Implementation Measure 1 (“Provide appropriate incentives to encourage the
development of housing to meet low- and moderate-income needs™), the Revised Draft lists the
following accomplishment:

The City entered in a settlement agreement to work with the Trancas Town
developer to provide at 1east 4 units for low to moderate income out of a 32-unit
condominium development. Status of application is pending; in litigation.
{Revised Draft, p. A-2.)

This statement fails to mention that the settiement agreement was invalidated many years
ago for procedural reasons and that the City has since been less than cooperative in supporting
the proposed project or any up-zoning at the site. Under no circumstances should the Revised
Draft point to our client’s property as an “accomplishment” relative to the development of
affordable housing. If anything, the property should serve as a case study of how difficult it is to
entitle and develop affordable housing in Malibu,
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F. Conclusion.

In reviewing the HCD Comment Letter and the letter from Public Counsel, it is evident
that the City has not addressed many other concerns and legal deficiencies. This letter is in no
way meant to be an exhaustive list of all the problems in the Revised Draft, and we reserve the
right to supplement this letter at a later date. At this point, the City would be best served by
going back to the drawing board to prepare a reasonable draft Housing Element. The Revised
Draft misses that mark by a long shot.

Thank you for your time and consideration. Should you have any queshons please do
not hesitate to contact me at (310) 312-4305,

Manatt, Phelps & Phillips, LLP

cc: Jess Negrete, HCD Analyst
Joyce Parker-Bozylinski, City of Malibu Planning Director
Richard Mollica, City of Malibu Associate Planner
Fred Gaines, Esq., Gaines & Stacey, LLP
Lisa Specht, Esq., Manatt, Phelps & Phillips, LLP
Todd Nelson, Manatt, Phelps & Phillips, LLP
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Malibu City Council
Zoning Ordinance Revisions and

Code Enforcement Subcommittee (ZORACES)
Special Meeting Agenda

Tuesday, March 27, 2012, 9:00 a.m.
Malibu City Hall —~ Multipurpose Room
23825 Stuart Ranch Road

Councilmember John Sibert
Councilmember Jefferson Wagner

Cali to Order
Approval of Agenda

Public Comment
This is the time for members of the public to comment on any items not appearing on this agenda. Each public speaker shall
be allowad up to 3 minutes each for comments. The Subcommittee may not discuss or act on any matter not specifically
identified on this agenda, pursuant to the Ralph M. Brown Act.

Discussion ltems

1. Comprehenéive Update to the City's Zoning Code (Phase |}

Staff recommendation: Receive an update from staff and Lisa Wise Consulting, Inc. (LWC)
regarding Phase | of the comprehensive update to Title 17 {Zoning) of the Malibu Municipal Code
(M.M.C.); review the Zoning Code Update Working Paper / Summary of Key Revisions and
Formatting; and obtain public comment on the project.

Staff contact; Associate Planner Smith, 310-456-2489, ext. 336

2. Second Unit Amnesty Program

Staff recommendation: Provide comments and recommendations fo staff regarding the various
components that may be implemented into a Second Unit Amnesty Program, with the intent of
increasing the City’s stock of second units that could provide affordable low income housing
‘opportunities.

Staff contact: Associate Planner Mollica, 310-456-2489, ext. 346
“Adjournment

I hereby certify under penalty of perjury, under the laws of the State of California that the foregoin agengla was posted in
- accordance with the applicable legal requirements. Dated this 21% day of March 25 7

Maé&j dewy, Executive Assistant
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Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: | Zonihg Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) Members Sibert and Wagner

Prepared by: Stephanie Dannef, Senior Planneﬁﬁ)

Richard Mollica, AICP, Associate PlahnefR™M—
Revi’ewed by: Stefanie Edmondson, AICP, Principal Plannerﬂﬁ/
Approved by: Joyce Parker—Bozylinksi, AICP, Planning Directoq‘(‘-g

Date prepared: March 21, 2012 | Meeting d_ate: March 27, 2012

Subject: - Second Unit Amnesty Program

RECOMMENDED ACTION: Provide comments and recommendations to staff
regarding the various components that may be implemented into a Second Unit -
Amnesty Program, with the intent of increasing the City’s stock of second units that
could provide affordable low-income housing. opportunities.

BACKGROUND: On November 28, 2011, the City Council directed staff to forward a
copy of the draft Housing Element Update to the California Department of Housing
and Community Development to begin the certification process. As part of the draft
Housing Element Update, a number of programs were incorporated to aid the City in
achieving its required share of fair housing as set forth in the Regional Housing
Needs Assessment (RHNA).

One of the programs presented to the City Council was a Second Unit Amnesty
Program. The Council directed staff to present the components of the Second Unit
Amnesty Program to the Zoning Ordinance Revision and Code Enforcement
Subcommittee (ZORACES) for review and comment prior to drafting an ordinance for -
the Council to review. :

DISCUSSION: The purpose of the Second Unit Amnesty Program is to increase the
City’s stock of legal and affordable housing by creating incentives to legalize
uncounted housing stock. The program is intended to: 1) ensure that existing

Agenda item No. 2
Page 1 of8
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residential second units are safe and habitable; 2) implement the goals and
objectives of the General Plan Housing Element; 3) assist in meeting the City's
housing needs (as determined by the RHNA) by increasing the stock of legal and
affordable housing; and 4) encourage the development and permitting of second
residential units. The program, if adopted, would provide a limited time frame that
would allow owners of unpermitted units to register and legalize their accessory
dwellings and ensure that the units are in compliance with the requnred health and
safety codes.

Staff wants fo stress that applicants will not get in trouble by applying for the amnesty
program, even if it is determined that their proposed space is not suitable to be
counted as a housing unit. Staff hopes to work with local Realtors to obtain
assistance in identifying potential candidates in a non-threatening way, as well as
helping local real estate agents understand some of the details of the program.

This report discusses a number of components that are common to Second Unit
~ Amnesty Programs that have already been implemented throughout the State of
California. Based on the outcome of the ZORACES meeting, staff will draft a
Second Unit Amnesty Program ordinance for review by the Planning Commission
and later adoption by the City Council. :

" What is a Second Residential Unit?

The Local Coastal Program (LCP) Local Implementation Plan (LiP) Chapter 2
defines a second unit as an “attached or detached residential dwelling unit which .
provides complete independent living facilities for one or more persons. Second .
~units include permanent provisions for living, sleeping, eating, cocking, and
sanitation on the same parcel as the single-family dwelling is situated. The
maximum living area of a second unit shall not exceed 900 square feet, including any
mezzanine or storage space. A second unit may include a garage not to exceed 400
sq. ft. The square footage of the garage shall not be included in the maximum living
area.”

LiP Chapter 2 defines a guesthouse as similar o a second unit with the except:on of
cooking facilities. A guesthouse is designed to be used as an extension of the
primary residence that is not entirely self-sufficient. Guesthouses will not qualify for
the Amnesty Program because they do not contain cocking facilities.

Second Unity Amnesty Program:

Staff reviewed existing programs from the City of Sausalitc, City of Novato, City of
Qjai, City of Martinez, and Marin County, and found that most areas with an amnesty
program allow property owners who have second units, such as granny flats, the
opportunity to register those units with the city without facing fines for construction
that was done without the benefit of permits.

Page 2 0f 8 Agenda item 2
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Eligibility Requirements for Second Units

To receive a Second Unit Amnesty Permit, the owner must demonstrate that unit
provides a healthy environment for occupants. This will be determined by
compliance with specific health and safety standards for building, parking, water, and
wastewater treatment facilities as set out in the Amnesty ordinance.

‘Second Unit Size

Currently the City’s LIP limits the size of a second unit fo 900 square feet of habitable
area. The City can increase the allowable size of a second unit through an
amendment to the LCP if larger units are seen as desirable. In addition, the City
could establish a minimum size of a second unit. Currently the minimum required
size for an efficiency unit as defined in Section 17958.1 of the Health and Safety
Code is 150 square feet.

Number of Units Allowed_

Occasionally it has been observed that some properties within the City have more
than one second unit on the property. In order to facilitate the increase in the
number of new units that can be applied towards the RHNA requirement, the City
‘may consider allowing more than one second unit to be located on a property. This
option would require amendments to both the LCP and Malibu Municipal Code
A(MM.C.). \ : '

Use df the Second Unit

The Second Unit Amnesty Program. can require that any second unit created under

- this program cannot be used for short stays, tourists, or Bed and Breakfast purposes.

In addition, a deed resfriction could be required that ensures the second unit is

rented to affordable income levels as determined by the state. The purpose of a

deed restriction is to ensure that the newly created unit would be used towards
fulfilling the City’s RHNA requirement to provide a fow-income housing unit.

‘Non-Conforming Second Units

Permitted structures that were built before Cityhood and were approved by the
County of Los Angeles, but were converted into second units may apply for approval
~ as part of this program. It is possible that some properties may contain more square
footage than is currently permitted under the City's cument zoning ordinance, staff
recommends that a previously permitted structure may be considered for this -
program as long as the non-conformities are maintained (as defined in LIP Section
13.5).

Page 3 of6 . . Agenda Item 2
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For example, the Amnesty Ord:nance that was adopted by the City of Mamnez
states: _

“An existing structure that is non-conforming to the height limitations, minimum
yard and maximum lot coverage requirements of the zoning code may be used
for a Second Residential Unit, provided that such units are in compliance with
all other standards of this Section, and any modifications made to such a
structure do not increase the non-conformity.”

Onsite Wastewater Treatment Systems

For second units that require an onsite wastewater treatment system (OWTS)
‘upgrade, the City could permit the installation of a new OWTS that serves only the
second unit and not require the upgrade or expansion of the existing system serving
the primary residence. However, if the OWTS that serves the property is found to be
in failure, a new unit most likely will be required to serve the entire property.

Parking

Currently, second units are required to provide one additional unenclosed onsite
parking space. Options that could be included in the Second Unit Amnesty program
include a provision that if the parcel is greater than one acre in size, no additional
parking is required. For parcels that are less than one acre in size, one unenclosed
parking space may be required. Another option could be that properties located
adjacent to public streets, which have adjacent offsite parking areas available (e.g.
Pacific Coast Highway) the parking requirement waived.

Staff requests that the Subcommittee provide recommendations related fo the |

parking requirements for second units.

Replacement of the Non-Conforming Second Unit

Some amnesty programs restrict the replacement of non-conforming second units.
The City can include a provision that requires the unit to be brought into
conformance with all current residential development requirements in the event the
unit is damaged or destroyed. This policy follows the fire rebuild guidelines set forth
in LCP Local Implementation Plan (LIP) Section 13.4.6.

Permit Review Authority

The applications for the approvat of second units that were built without the benefit of
-permits would be reviewed by the City’'s Planning Department. {f the project is
located in the appealable jurisdiction of the coastal zone as defined by the LCP, the
Coastal Development Permit (CDP) would require approval by the Planning
Commission. If the subject property is located outside the appealable jurisdiction, an
Administrative Coastal Development Permit would be reqmred and this permit would
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be reported to the Planning Commission. After obtaining Planning Commission /
Department approval, the applicant could then apply for the required building permits
and inspections to complete the legalization of the Second Unit.

Fees

To permit second units under the Amnesty Program, property owners will need
approvals from both the Planning Depariment and Building & Safety Division of the
Environmental Sustainability Department (ESD). Applicants would need to apply for
a CDP per LIP Section 13.4.1(A) and these permits would be issued through the
Planning Department.

Once approved by the Planning Department, the applicant would need to apply for
building permits from ESD. The fees for building permits include the fee for the
issuance of the permit, a review of the structura! engineering plans and developer
fees. Some of the developer fees such as the Fire Department Fee and.the School
Fee are not subject to the City's control. As part of this program, permit fees for both
the CDP and building permits could be reduced or waived as an incentive to
encourage participation in the amnesty program. :

Code Enforcement

To encourage applications for the legalization of unpermitted units, the City’s policy
could be to not use the information submitted to City departments as the basis for
enforcement action unless there is a clear and imminent danger to public and/or
environmental health. in addition, active code enforcement cases could be
processed w:thout penalty.

Plan to Encourage Public Participation in the Program

The California Department of Housing and Community Development suggests
implementing the following provisions to encourage second units. -

A. Develop information packets to market second-unit construction. A packet
could include materials for a second-unit application, explain the application
process, and describe incentives to promote their development.

B. Advertise second-unit development opportunities to homeowners on the
community’s web page, at community and senior centers, in community
newsletters, and in local utility bills, etc,

C. Establish and maintain a second-unit specialist in the Planning Department to
assist in processing and approving second-units.

D. Establish flexible zoning requirements, development standards, processing
- and fee incentives that facilitate the creation of second-units.

Page 5 of 6 Agenda ltem 2

71



Incentives include reduced parking requirements near transit nodes, tandem
parking requirements, pre-approved building plans or design prototypes,
prioritized processing, fee waivers, fee deferrals, reduced impact fees,
reduced water and sewer connection fees, setback reductions and streamiined
architectural review. For example, the City of Santa Cruz established pre-
- approved design prototypes to encourage and stimulate the development of
second-units.

E. Monitor the effectiveness of ordinances, programs and pohcues encouraging
the creatlon of second-unit deveiopment

Some localities monitor implementation of second-unit strategies through the
annual general plan progress report (Government Code Section 65400).
Evaluating the effectiveness of a second unit ordinance can assist the local
government in determining appropriate measures to improve usefulness and
further facilitate the development of housing affordable to lower- and
moderate-income families.

Staff anticipates including some or all of these provisions in the Amnesty Program
ordinance and requests recommendations from the Subcommittee on the items set
forth in this report.

CONCLUSION: Staff will incorporate the Subcommitiee’s recommendations in the
proposed Second Unit Amnesty Program. The proposed program will be forwarded
to the Planning Commission for review and recommendation before going to the City
~ Council for adoptlon

ATTACHMENTS: None.
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Malibu City Council
Zoning Ordinance Revisions and’

Code Enforcement Subcommittee (ZORACES)
- Special Meeting Agenda

Tuesday, September 11, 2012, 9:00 a.m.
Malibu City Hall — Multipurpose Room
23825 Stuart Ranch Road

Councilmember Skylar Peak
Councilmember John Sibert
Call to Order

Approval of Agenda

Public Comment

This is the time for members of the public to comment on any items not appearing on this agenda. Each public
speaker shall be allowed up to 3 minutes each for comments. The Subcommittee may nof discuss or act on any
matter not specifically identified on this agenda, pursuant to the Ralph M. Brown Act.

Discussion [tems

1. Second Unit Amnesty Program

Staff recommendation: Provide comments and recommendations to staff regarding the
various components that may be implemented in a Second Unit Amnesty Program, with
the intent of increasing the City’s stock of second units to provide affordable low-income
housing opportunities.

Staff contact: Senior Planner Danner, 310-456-2489, ext. 276

2. Revisions to Multi-Family Development Standards

Staff recommendation: Provide comments and recommendations to staff regarding the
revisions to existing multi-family development standards that may be included as
amendments to the Malibu Municipal Code (M.M.C.) and Local Coastal Program (LCP),
with the intent of implementing the programs set forth in the General Plan Draft Housing
Element Update.

Staff contact: Senior Planner Danner, 310-456-2489, ext. 276
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3. Reasonable Accommodation Ordinance

Staff recommendation: Provide comments and recommendations to staff regarding the
draft Reasonable Accommodation Ordinance which will be included as an amendment to
the Malibu Municipal Code (M.M.C.) and Local Coastal Program (LCP), with the intent of
implementing Program 3.2 — Remove Regulatory Barriers to Affordable Housing and
Housing for Persons with Special Needs, set forth in the General Plan Draft Housing
Element Update. :

Staff contact: Senior Planner Danner, 310-456-2489, ext. 276

Adjournment

| hereby certify under penalty of perjury, under the laws of the State of California that the foregoing agenda was
posted in accordance with the applicable legal requirements. Dated this 4" day of September.2012.
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Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) Members Sibert and Peak

Prepared by: Stephanie Danner, Senior PlannerW VV\/
| | Richard Mollica, AICP, Associate Planner{l

Reviewed by:  Stefanie Edmondson, AICP, Principal Planner?”

Approv_ed by: Joyce Parker—BozyIiﬁksi, AICP, Planhing Direct@&& '

Date prepared: September4, 2012 Meeting date: September 11, 2012 -
Subject: Second Unit Amnesty Program

RECOMMENDED ACTION: Provide comments- and recommendations to staff
regarding the various components that may be implemented in a Second Unit
Amnesty Program, with the intent of increasing the City’s stock of second units fo
provide affordable low-income housing opportunities.

BACKGROUND: The purpose of the Second Unit Amnesty Program is to increase
the City’s stock of legal and affordable housing by creating incentives to legalize
uncounted housing stock. The program is intended to: 1) ensure that existing
residential second "units are safe and habitable; 2) implement the goals and
objectives of the General Plan Housing Element; 3) assist in meeting the City’s
housing needs (as determined by the Regional Housing Needs Assessment (RHNA})
by increasing the stock of legal and affordable housing; and 4) encourage the
development and permitting of second residential units. The program, if adopted,
would provide a limited time frame that would allow owners of unpermitied units to -
register and legalize their accessory dwellings and ensure that the units are in
compliance with the required health and safety codes. '

DISCUSSION: On March 27, 2012, the Subcommittee discussed a potential Second
Unit Amnesty Program that could be incorporated as a program in the Draft Housing
Element Update. At that meeting, the Subcommittee requested staff obtain additional
information related to the success and implementation of these programs in other
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municipalities. Staff has contacted various municipalities and found that five have
implemented Second Unit Amnesty Programs. This agenda report discusses the
success and requirements of their programs.

The following discussion focuses on Second Unit Amnesty Programs that have been
implemented throughout Cahforma Following the results of staffs survey of these
programs, the report presents the final outstanding issues in order fo obtain
recommendations from the Subcommitiee. Based on the oufcome of this meeting,
staff will drafi a Second Unit Amnesty Program ordinance for review by the Planning
Commission and subsequent approval by the City Council.

Survey Second Unity Amnesty Programs:

Staff contacted nine agencies that are either considering or have implemented
amnesty programs. The following municipalities have incorporated Amnesty
Programs to date:

City of Fairfax
Marin County

City of San Carlos
City of San Rafael
City of Ventura

The following cities have not implemented an Amnesty Program to date:
o City of Martinez
o No amnesty program has been adopted. Currently, the city encouraglng
owners to build second units to increase the supply of smaller and
affordable housing while ensuring that they remain compatible with the
existing neighborhood.
¢ City-of Navato
o The amnesty program is in the d:scussmn and planning stages.
e City of Ojai
o Many amnesty programs have been proposed, but none of them have
been adopted.
¢ City of Sausalito
o The draft amnesty program has been created and is awaiting adoption.

Attachment 1 includes the tabular results of staffs survey of the existing Amnesty -
Programs.

Eligibility Requirements for Second Units - As can be seen in the table, the majority’
of Amnesty Programs require that the unit be constructed prior to the adoption of the
current Housing Element and the property owner must be the resident of either the
primary or the secondary unit. In addition to obtaining a Segond Unit Amnesty
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Permit, the owner must demonstrate that unit provides a healthy environment for
occupants (i.e., it meets building and safety standards).

Second Unit Size - Of the five cities surveyed, the sizes of second units range from
320 square feet to 1,000 square feet. Currently the City of Malibu Local Coastal
Program (LCP) limits the maximum size of a second unit o 900 square feet of
habitable area. Malibu could increase the allowable size of a second unit through an
amendment to the LCP, if larger units are seen as desirable. In addition, the City
could establish a minimum size of a second unit. Currently the minimum required
size for an efficiency unit as defined in Section 17958.1 of the Health and Safety
Code is 150 square feet.

Number of Second Units Allowed Per Properiy - Qccasionally it has been observed
that some properties within the City of Malibu contain more than one second unit. In
order {o facilitate the increase in the number of new units that can be applied towards
the RHNA requirement, the City may consider allowing more than one second unit to
be located on a property. This option would require amendments to both the LCP
and Malibu Municipal Code (M.M.C.). The City could also limit multiple second units
to lots greater than a certain size, for example two acres. However, none of the five
cities surveyed allowed more than one second unit to be permitted per property.

Use of the Second Unit - All of the cities contacted required that the second unit
created through the Second Unit Amnesty Program be designated for residential
use. Second units created under the Amnesty Program were not allowed to be used
for short stays, tourists, or bed and breakfast purposes.

At the March 27, 2012 ZORACES meeting, the concept of deed restricting these .
units to an only residential use or for rent only at affordable prices was discussed.

Concerns related to the practicality of requiring a deed restriction was raised

because of the potential that such a requirement would be viewed a detrimental to

the property’'s value and a potential constraint on future financing. Staff contacted a

mortgage banking firm and confirmed that a deed restriction could negatively affect a

property’s value. Staff sees such a requirement as having the potential to discourage

participation in the program and recommends that it not be incorporated.

Non-Conforming - Second Units - Much of the City’s older development is in
conformance with the previous Los Angeles County zoning ordinances; however, this
development may not conform to current development standards set forth in the LCP
“and Malibu Municipal Code (M.M.C.). Therefore, many of the units that could come
forward for permitting under a future Second Unit Amnesty Program would be
considered non-conforming. Currently the MM.C. allows for the repair and
maintenance of non-conforming structures that were legally established prior to the
incorporation of the City (M.M.C. Sections 17.60.020 (A) and (B)).

The City of Malibu could approach this issue two ways. One way would be to
grandfather the non-conforming units that were constructed prior to the adoption of
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the M.M.C. in 1993 or the second option would be to require the second units
conform to the current standards set forth in the M.M.C. and LCP. Staff requests
that ZORACES provide comments on how staff should proceed on reviewing non-
conforming second units.

Two of the five cities surveyed confirmed that the second units approved under the
Amnesty Program must conform to the current zoning ordinances. Ventura allows for
zoning modifications fo permit these units, with the provision of additional fees.
Additionally, Fairfax defers permitting authority fo the Planning Commission when the
units do not comply with applicable requirements.

Parking - Currently, second units are required to provide one additional onsite
parking space (measuring 18 feet long by 10 feet wide). On some lots, this provision
is restrictive given that the primary residence must already accommodate four such
parking spaces onsite. Options that could be included in the Second Unit Amnesty
program include: 1) a provision that if the parcel is greater than a certain size, no
additional parking is required; or 2) the size of three unenclosed spaces required to
serve the primary and secondary residence may be compact in size, measuring 8
feet by 15.5 feet, in order to accommodate more spaces on a lot. Staff confirmed that
a parking space for the second unit was required by all five cities under their
Amnesty Programs, :

Fees - None of the five jurisdictions waived the fees for the permitting of second units
through the Amnesty Program. As an incentive to atiract applicants, two of the cities
reduced the permitting fees by 50%. A common incentive was to waive the code
enforcement fees for the units if applications were filed during the time the amnesty
program was active. ,

Staff requests that ZORACES offer input on the topic of fees and if the City should
consider lowering permit fees andfor code enforcement fees as an incentive to
attract applicants.

Success of Surveyed Programs - The City of Fairfax stated that the project was not
successful due to parking and interior fire sprinkler requirements. According to the
Director of Planning and Building Services, the City may consider relaxing these
requirements as part of a future Amnesty Program.

Both the City of Ventura and County of Marin found the program to be successful.
Marin County extended its program an additional year because of its success. The
City of Ventura expects 10 to 20 additional applicants by the end of this year.

The City of San Carlos found success in an amnesty program for second units;
however this program was not intended to increase affordable housing. The amnesty
program in San Carlos was established to increase the safety of second units and
the program is on-going. Finally, the City of San Rafael experienced modest program
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success as additional second units were legalized between 2007 and 2008 unde
Marin County’s program. '

CONCLUSION: Staff will incorporate the Subcommittee’s recommendations in
language for a draft Second Unit Amnesty Program ordinance. The draft ordinance
program will be forwarded to the Planning Commission for review and
recommendation before going to the City Council for adoption.

ATTACHMENT:

1. Table of Second Unit Amnesty Program Survey Responses
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Zoning Ordinance
Revisions & Code
Enforcement
Subcommittee Meeting
09/11/12

Item 2

Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: - Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) Members Sibert and Peak

Prepared by: Stephanie Danner, Senior PlanneW
Reviewed by:  Stefanie Edmondson, AICP, Principal Plannenyv
Approved by:  Joyce Parker-Bozylinksi, AICP, Planning Direct@&g

Date prepared: September 4, 2012 Meeting date: September 11, 2012

Subject: Revisions to Muiti-Family Development Standards

- RECOMMENDED ACTION: Provide comments and recommendations to staff
regarding the revisions to existing multi-family development standards that may be
included as amendments to the Malibu Municipal Code (M.M.C.) and Local Coastal
Program (LCP), with the intent of implementing the programs set forth in the General
Plan Draft Housing Element Update.

BACKGROUND: On November 28, 2011, the City Council directed staff to forward a
copy of the draft Housing Element Update fo the California Department of Housing
and Community Development to begin the certification process. As part of the draft
Housing Element Update, a number of programs were incorporated fo aid the City in
achieving its required share of fair housing as set forth in the Regional Housing
Needs Assessment (RHNA).

On July 27, 2012, the City of Malibu received approval {preliminary certification) of its
Draft Housing Element Update from the California Department of Housing and
Community Development (HCD). HCD found that the Draft Element will comply with
housing element law (Article 10.6 of the Government Code) when adopted by the
City Council (via approval of the amendment to the General Plan). If the Final
Housing Element adopted by the City Council is consistent with the Draft Housing
Element, the City will receive final certification.

Agenda ltem No. 2
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DISCUSSION: Included in the Draft Housing Element Update is Program 2.2 which
was developed to ensure adequate capacity to accommodate regional housing
needs. Subsection B of that program includes a plan to facilitate new affordable
housing development through consistent amendments of the M.M.C. and LCP with
fegard to multi-family development. The City Council directed staff to present the
draft amendments fo the Zoning Ordinance Revision and Code Enforcement
Subcommittee (ZORACES) for review and comment prior to drafting final
amendment language for the Planning Commission and Council fo review. '

The residential development standards of the LCP and M.M.C. are written in a way
that facilitates single-family residence development but do not really work for multi-
family development. Maximum restrictions that have been established pertaining to
allowable  square footage per parcel, impermeable coverage, grading, and
development area serve to create bartiers to the development of multi-family housing
in Malibu, As a result, the following discussion presents options for amendments to
the LCP and M.M.C. which will help o remove these barriers in accordance with the
Draft Housing Element Update.

Removiﬁg Barriers to Multi-Family Development

This report discusses potential amendments to LCP Local Implementétion Plan (LIP)
Chapters 3, 8 and Table B — Permitted Uses and M.M.C. Sections 17.12.040,
17.14.040 and 17.40.040. Draft amendment language is included in Attachment 1.

1. Revise the minimum permitied size for a multi-family unit.

Currently, the LCP and M.M.C. set a minimum size for multi-family residential units
equal to 750 square feet. This minimum size precludes the development of certain
types of affordable housing units, such as single room occupancies (SROs) and
studio apartments. SROs and studios are a viable housing option for students, single
fenants, seasonal or other traveling workers, empty nester widows/widowers, or
others who do not desire or require large dwellings. They are smaller in size and
have limited amenities. Often times, SROs and studios are generally a more
affordable housing option.

California Health and Safety Code Section 17958.1 states that a city or county may,
by ordinance, permit SRO units for occupancy by no more than two persons which
have a minimum floor area of 150 square feet and which may also have partial
kitchen or bathroom facilities, as specified by the ordinance.

Studio apartments typically range in size from 300 to 600 square feet. To allow the
construction of affordable multi-family units, staff recommends reducing the minimum
permitted size for a multi-family unit to 300 square feet. Conversely, a larger
minimum unit size could be proposed by the Subcommittee.

Page 2 of 8 _ Agenda ltem 2
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2. Revise maximum total development square footage (TDSF).

Current LCP and M.M.C. language regarding maximum structure size states that the
TDSF associated with the construction of a single-family or multiple-family residence
on a legal lot equal to or greater than 5 acres shall not exceed a total of 11,172
square feet.

While this methed of calculation and resulting maximum square footage allowed
makes sense when applied to single-family development, it does not calculate
correctly from a mutti-family standpoint. |

For example a 6 acre property deveIOped with 6 units per acre (the maximum
currently allowed under the LCP and M.M.C.) would result in the following:

6 acres X 6 units per acre = 36 units
11,172 square feet / 36 units = 310 square feet per unit’

As currently exists, the LCP and M.M.C. set a minimum multi-family residential unit
size as 750 square feet. Strict interpretation of existing code language results in
units that would be sized below the minimum square footage required.

Staff went a step further and evaluated the TDSF maximum as it would apply to a 6
acre property developed with 20 units per acre (as proposed with an Affordable
Housing Overlay District in the Draft Housing Element Update) and determined the
following: :

6 acres X 20 units per acre = 120 units
11,172 square feet / 120 units = 93.1 square feet per unit

Constructing a 93 square foot unit is not feasible as a habitable unit and would not
meet the minimum size restriction discussed above. As such, the language limiting
muiti-family development to 11,172 square feet per legal lot needs to be amended.

There are several options which staff are considering and would like input from the
Subcommittee on the following options:

A. Set no maximum on TDSF for multi-family development.

Setting no maximum on TDSF would allow other site constraints and
development requirements dictate what could ultimately be constructed on a
multi-family zoned parcel. Setback requirements, the maximum height of two
stories, the maximum density permitted and the grading allowed would all
serve to limit development onsite. In addition, setting no maximum on TDSF

! 1t is important to note that this square footage total would not include square footage dedicated to hallways,
storage, recreation rooms or covered patios. , _
Page 30f 8 Agenda ltem 2
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would allow the architect creativity to design a project consistent with the semi-
rural character of Malibu, without rigid size restrictions. As the Affordable
Housing Overlay District will require that all units constructed in excess of the
base density allowed for the MF zone (6 dwelling units per acre) be affordable,
it is not anticipated that these affordable units will be large in size.

. Set a maximum of 11,172 square feet per building for multi-family
development.

This alternative would also set no maximum TDSF for a multi-family property,
as is proposed in Alternative A, but it would limit each new building to not
exceeding 11,172 square feet in size. Setback requirements, the maximum
height of fwo stories, the maximum density permitted and the grading allowed
would all serve to limit development onsite. This alternative wouid allow the
development of multi-family residential buildings which would look similar to
the largest allowable single-family residences which could be permitted under
the LCP.

However, as noted earlier, this option will mean that a limited number of units
could be included in one building. This could result in numerous buildings on a
~ parcel in order to accommodate the 6 to 20 dwelling units per acre.

. Determine the maximum number of units that could be allowed on a multi-
family zoned lot and create a formula based . upon muitiplying some
* predetermined average unit size by the total number of units.

This altemative would require coming up with a formula to multiply the
maximum number of multi-family units that could be constructed on a parcel by
a determined “average unit size” allowed for multi-family construction. The
resulting square footage would be the maximum allowed onsite. This
alternative could be problematic as there is no industry recognized “average -
unit size” for a multi-family unit. :

. Apply a floor area ratio (F.A.R.) to limit the size of development, similar to
commercial development standards.

Rather than implementing a formula as is suggested in Alternative C, the
F.A.R. method for determining maximum allowable TDSF onsite woutd allow a
maximum percentage of development based on the size of the property.
Implementing a F.A.R. between 30% and 50% of the lot size results in the
following for a sample 5 acre (217,800 square foot) property:

o 217,800 sqft x 30% =65,340 sqft 30 units (6 dufac) = 2,178 sqft/ unit
100 units (20 du/ac) = 653 sqft / unit

e 217,800 sqft x 40% = 87,120 sqft 30 units (6 du/ac) = 2,904 sqft / unit
7 Page 4 of 8 , Agenda ltem 2
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100 units (20 dufac) = 871 sqft / unit

e 217,800 sqgft x 50% = 108,900 sqft 30 units (6 du/ac) = 3,630 sqft / unit
100 units (20 du/ac) = 1,089 sgft / unit

These calculations show what the average size of a unit would be for both the
exisfing density allowed (6 units per acre) and what could be constructed
under the Affordable Housing Overlay District (20 units per acre) on a 5 acre
lot. It is important to note that a range of affordable upits, SROs, studios, one-
bedroom, two-bedrooms and three-bedrooms, would need to be provided
onsite. Under this option, development onsite would further be constrained by
the need to allocate some square footage to providing parking areas as well as
by the required setbacks from property lines.

Staff recommends, regardless of the decision on how maximum development will be
determined, that the amendment language include a statement which exempts
amenities that would serve the muiti-family development, such as a gym, community
room, storage areas, game room, etc., from the TDSF maximum allowed. The
exemption would only apply to uses wh:ch specifically serve the multi-family
development and those which are not commercial by nature. If recommended by the
Subcommittee, an overall maximum of square footage that may be exempt could be
included.

Staff also recommends that no maximum TDSF be established and instead, the
focus should be on creating design guidelines for the construction of new multi-family
development.

3. Exempt square footage of subterranean garages from TDSF total.

Current development standards allow up to 1,000 square feet of subterranean
garage to be exempt from the TDSF for the project. Anything in excess of 1,000
square feet is added to TDSF at a rate of 1 to 2. In evaluating the amount of parking
that would be required for a multi-family development, it appears that either there
would be a large amount of area onsite dedicated strictly to parking spaces.

In order to encourage placing the required parking for the multi-family development
underground, staff recommends allowing all square footage of a subterranean
garage (which meets all requirements set forth in LIP Section 3.6(K) and M.M.C.
Section 17.40.040(13)(d)) to be exempt from TDSF. Eliminating above ground
parking area, either enclosed or unenclosed, frees up that space for the placement of
units and landscaping and could serve to minimize the overall size of development.
Visual impacts caused by large parking lots or carports would be eliminated by
subterranean parking.
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4. Revise the maximum impermeable coverage allowed per lot.

For all non-beachfront residential lots greater than % acre in size, the LCP and
M.M.C. permit a maximum impermeable coverage square footage of 30% of the lot
size, up to a maximum of 25,000 square feet. Beachfront lots are not subject to an
impermeable coverage maximum.

Staff recommends revising this development standard for multi-family development
to incorporate the same language which was recently approved for the LCP
amendment to institutional development standards (LCPA No. 10-001). This
language reads:

Landscaping and Site Permeability. 25% of the lot area {excluding slopes equal to or
greater than 1:1 and street easements) shall be devoted to landscaping. The
required 5 foot landscape buffer around the perimeter of parking areas pursuant to
Section 3.12.5(E)(1) of the Malibu LIP shall count toward the 25% requirement. An
additional 5% of the lot area (excluding slopes equal io or greater than 1:1 and street
easements) shall be devoted to permeable surfaces.

Implementing this development standard will guarantee that 1) a minimum 30% of
the lot will be permeable (via permeable surfaces and/or landscaping); 2) onsite
drainage will be promoted; 3) low-impact development features will be promoted; and
4) the 30% permeability recommended by the City Public Works Department will be
met onsite. In addition, this standard adds a new minimum site landscaping
requirement which will help mitigate the visual impact of new multi-family
development.

5. Remove the two-acre development convex requirement,

Currently the LCP and M.M.C. require that every residential development, regardiess
of parcel size, shall be contained within a convex-shaped enclosure that shall not
exceed two acres.

As all but one of existing 28 undeveloped multi-family zoned properties, as identified
on Table B-4 of the Drait Housing Element Update (Attachment 2), are less than two
acres in size, it is not anticipated that this amendment wili impact a large number of
vacant MF or MFBF properties. However, the candidate parcels for inclusion in the
Affordable Housing Overlay District, proposed as part of the Draft Housing Element
Update and which are included as Attachment 3, do exceed two acres in size and
therefore the development convex requirement would constrain their development.
Staff recommends removing the two-acre development convex requirement from the
multi-family development standards so that it may be feasible to construct 20 units
per acre on the candidate sites.
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6. Revise the requirements for private open space per multi-family unit.

. M.M.C. Section 17.40.060 requires the provision of an appurtenant private patio,
deck, balcony, atrium, or solarium for each multi-family unit. A minimum area of 150
square feet is required for each unit, except that one-bedroom units shall have a
minimum of 130 square feet of private open space. The LCP does not include this
requirement for multi-family development. As staff is proposing to reduce the
minimum size allowed for a multi-family unit, it is also recommended that smalier
sizes of open space be provided for smaller units. A potential scenario for this
requirement is to create an additional standard for studios / efficiency units that sets
the minimum open space area at 100 square feet or some similar number.

Furthermore, staff is undetermined regarding what would be a feasible requirement
for a very small unit, like a 300 square foot studio. Should these types of units be
exempt from the open space requirement? Should they provide a smaller open
_space area equal fo 50 square feet (1/3 of the size required for a two bedroom unit)?
- Staff requests recommendations from the Subcommittee on this issue.

7. Revise the maximum grading total allowed for parcels zoned mulii-family.

The LCP and M.M.C. limit grading for all residential properties to 1,000 cubic yards
of non-exempt grading (cumulative of cut and fill) per lot. Limiting the total amount of
grading that may be associated with a development project, regardless of the size of
the property, creates a barrer to multi-family development. Typically, the
construction of a single-family residence on a lot that is less than one acre in size
can require just under 1,000 cubic yards of grading. It would then be infeasible to
construct 6 units per acre (as currently permitted) or up to 20 units per acre (as.
proposed with the Affordable Housing Overlay District) and still meet this grading
requirement. :

Staff recommends revising this development standard for multi-family development
to mimic the language which was recently approved for the LCP amendment to
institutional development standards (LCPA No. 10-001). The amendment to the
institutional development standards applies the commercial grading requirements,
rather than residential grading requirements, to new multi-family development.

The LCP and M.M.C. allow for up to 1,000 cubic yards of non-exempt grading
{cumulative of cut and fill) per acre as opposed to per lot. Allowing muiti-family
development to implement a grading maximum based on acreage will make
development feasible.

8. Remove the CUP requirement for multi-family development.

M.M.C. Section 17.12.040 (Multiple Family (MF) Residential District) requires a CUP
for “multiple-family residential uses, including duplexes, condominiums, stock
cooperatives, apartments and other similar developments”, while Section 17.14.040
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(Multiple Family Beachfront (MFBF) Residential District) requires a CUP for “new, or
the expansion over 500 square feet of, multiple-family residential uses, including
duplexes, condominiums, stock cooperatives, apariments and other similar
developments.” '

The reguirement to obtain a CUP for multi-family development was created prior o
the adoption of the LCP. The required findings in support of a coastal development
permit, which would be required for new multi-family development, are stringent and
provide an appropriate evaluation of the impacts that could occur as a resuilt of the
construction of new muiti-family units. Furthermore, the findings which must be made
do not offer an evaluation of the use which wasn’t already made during the time
when the land use and zoning maps were created for the Malibu General Plan. Refer
to Attachment 4 for the list of required CUP findings. :

It is redundant to process a CUP in addition to the CDP application that would
already be required for multi-family development. Moreover, Housing law reguires
that development of multi-family units (20 units per acre) be permitted by-right in
order to be considered affordable. The CUP process adds discretionary review when
it is prohibited by Housing law. As such, staff is recommending amending Sections
17.12.040 and 17.14.040 to remove the requirement for multi-family development
applications to be processed with a CUP in the MF and MFBF zones. To imainfain
consistency, Table B of the LIP will also be amended to reflect that a CUP would no
longer be necessary for multi-family developrent in the MF and MFBF zones.

CONCLUSION: At the conclusion of the Subcommittee’s review, staff will incorporate
its recommendations in the draft amendment language. The amendments to the LCP
and M.M.C. will be forwarded to the Planning Commission for review and
recommendation before going to the City Council for approval. Upon approval by the
City Coungil, the amendments to the LCP will then be forwarded to the California
.Coastal Commission for review, ' '

ATTACHMENTS:

- 1. Draft Amendment Language

~ 2. Table B-4: Vacant Multi-Family Sites Inventory
3. Table B-5: Candidate Affordable Housing Sites
4. M.M.C. Section 17.66.080 — CUP Findings
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RESIDENTIAL DEVELOPMENT STANDARDS

**New / revised language is noted in underline and deleted text is indicated in strikethrough. All
other text in LIP Chapter 3.6 remains unchanged as part of the subject amendment.

In accordance with form and content of the Comprehensive Zoning Code Update, the specific
residential development standards which pertain to all types of development (whether single- or
multi-family) are grouped at the beginning of this chapter under Section 3.6.1. Section 3.6.2
includes single-family development standards and Sectwn 3.6.3 includes multi-family
development standards. '

Both the Municipal Code and Local Coastal Program wi,l»l-,{r'ni__iﬁ%qr the form and content following:

3.6. RESIDENTIAL DEVELOPMENT -’

3.6.1. General to All.

1. Roof material.

2, Exterior SIdmg

Non-B eachﬁ'ont"Lots

b Beachfro___‘ : "Lots

6. Setbacks

a. Norii‘Bpé;c/;hfront Yards / Setbacks.

1. Front.
ii. Side.
1il. Rear.

b. Beachfront Yards / Setbacks.

Attachment |
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1. Fromnt.
ii. Side.

iil. Rear.

A. Dwellings.‘
- B. Decks and patios.
C. Infill development.
D. Accessory structure
E. Swimming. Ools z;;ld spas.
F.
G.
H.

c. - Parkland Setbacks
. PO . _:\_\ B

d < Dhiff Seibacks.

e i

T

S T :-,;:
. a Minimum Distariees.
i. Distance bétween main buildings.

‘ 11 Distance between accessory and main buildings.

Ho :-_Projections permitted between buildings on the same lot or parcel
" of land. :

9. Accessory Structures.
10.  Temporary Mobilehomes or Trailers.

Deviation from Development Standards.
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I. Site Plan Review to allow heights up to 24 feet for flat roofs and 28
feet for pitched or sloped roofs.

2. Modifications to required yards/setbacks standards pursuant to a minor
modification or variance.

3 Stn'ngline modification via a minor modification pursuant to LIP Section
13.27.1(B)(3). Alternatively, the applicant may apply for a variance
pursuant to LIP Section 13.26.

4. Variances or modifications to park bufferstandards.

C. Housing Accessibility - Reasonable Accomquafi_on\fg)f
D. Home Occupations.

3.6.2. Sinele-Family Development Stand"‘é"i?ds.

Proposed single-family residential-structures shall complv thh the prowsmns of Section
3.6.1{A) of the Malibu LIP (General to All Res1dent1a1 Develonment Standards) except that
minimum_residence width, minimiuiy ﬂoor area, ‘structure size, development area,
impermeable coverage, second res1dentxal units- -and ne1ghborhood standards shall comply
with the foIlow1r;s;reL1rements instead of those m SGCthl‘l % 6 l( A) of the Malibu LIP,

A, Minimum Res;de‘nce Wldth

B. Minimum Floor Area

C. Strug;hiié"Size .

/ ~
. .
‘

1. ) Smgle—Story Floor Area

2. 'Mu1t1 -Story or Smgle FIoor Area, Structures Greater Than 18 Feet In Height.

3. Basements

4. Subterraneag Garage

5. Cellar,

6. Combinations of Bésements,‘ Cellars and/or Subterranean Garages.

D. Development Area.

L. Impermeable Coverage.
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F. Second Residential Units.

1. Second residential unit includes a guest house or a second unit, as defined in
Section 2.1 of the Malibu LIP.

2. Maximum of one second residential unit.
3. Siting.

4. Maximum Living Area.

5. Garage.

6. Parking.

G. Neighborhood Standards.

3.6. 3 Multi-Family Development Standards

. _.\

Proposed multi-family residentia
3.6.1(A) of the Malibu LIP (Gener
minimum floor area, structure sizei:deve pment area and impermeable coverage shall
comply with the followmg requlremen‘ts mstead of those in Section 3.6.1{A) of the Malibu
LIP. ' : LT

A

: :_’_Beachfront lots shall be exempt from the TDSF provisions of this
--=._<paragraph ’

i, Common use_areas such as gyms, storage rooms, game rooms, rental
offices, etc. shall be exempt from the maximum structure size allowed.

1. Single-Story Floor Area. Notwithstanding any other provision of this Chapter, the
total development square footage for single-story structures at or below 18 feet is
determined according to the above formula.

2. Two-Thirds Rule. Applicable to multi-story or single floor area structures greater

than 18 feet in height. Notwithstanding any other provision of this Chapter, the
TDSF for a structure greater than 18 feet in height shall not be greater than
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permitted for single-story construction. Any portion of the structure above 18 feet
in height shall not exceed 2/3rds the first floor area, and shall be oriented so as to
minimize view blockage from adjacent properties.

Basements. The square footage of a basement shall be included in the calculation
of TDSF, consistent with the following formula: The initial 1,000 square feet of a
basement shall not count toward TDSF; additional area in excess of 1,000 square
feet shall be included in the calculation of TDSF at the rate of 1 square foot of
TDSF for every 2 square feet of proposed basement square footage.

a.

~above shall be non—daylighﬁn.'g_"f"

A basement shall be located beneath or partlally beneath the first floor
footprint of the structure above. .~ " -

Any portion of a basement Wal,l“*éXtendiﬁ i'ibeyond the first floor footprint

the 1mpenneable coverage development
3.6.2(E) of the LIP.

Tiot. be oonstructed in beachfront parcels. However,
& eqmpment va_ults tiot containing habltable space may occupy

_.‘rranean garages shall be limited to one floor level not to exceed
12 feet'in height.

A subterranean garage shall be located beneath or partially beneath the
first floor footprint above.

Any portion of a subterranean garage wall extending beyond the first floor
footprint above shall be non-daylighting.
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d. A subterranean garage shall be allowed only one opening for vehicular
ingress and egress with a maximum continuous width of 36 feet, not
including up to two support columns not exceeding 18 inches in width -
each.

e. Except for lots with a subterranean garage having an entry not facing and
not visible from-an abuiting street frontage, only one story shall be located
above the opening for vehicular i ingress and egress for a width equal to the
width of said opening.

RS

o,
f- Any grading required for that portion: of a subterranean garage not under

the first floor footprint above shall '““subject to the provisions of Chapter

8 of the LIP.
g.  Those areas of a subte 1 garage that \extend beyond the first floor.
- footprint above shall bessubject to the 1mpermea5ks coverage development

standards contained in S ¢tion 3.6. Z(E) of the LIP®

ith the following formula: the
“count toward TDSF; additional
}gded in the calculation of TDSF at

development square footage (TRISE),
initial 1,000.square feet of: the cellara
area in ex ss;_of 1. 000 square feet sh

a. All cellars shali be subject.to the unpermeable coverage development
‘standards contamed in Sectlon 3 6.2(E) of the LIP.

'\'Any gradmg requzred for. fe deveiopment of a cellar shall be subject to
the provxswns of Chapter g of the LIP.

All cellar hall be llmlted to one floor level not to exceed 12 feet in

. height.

SR
d. Cellars'shall not be constructed on beachfront parcels.

6. Combinatioﬁ‘s'éf Basements and Cellars and/or-Subterranean—Garages. If any
combination of basements and cellars;-andfor-subterranean-garages is proposed,
the initial 1,000 square feet of the combined area shall not count toward total
development square footage (FDSF). Any additional area in excess of 1,000
square feet shall be included in the calculation of TDSF at ratio of 1 square foot
for every 2 square feet proposed.

He%bpme&%ea—ﬁvewd%ﬂ%é%epm%shﬁ%mﬁﬁd—wmxwae
' MMMEMM%%%WWW%W%@—W
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W%%@%%%@wte&%@em&%@%&a%@u%
Chaptor- (Chaptor 6)-eF Grading-Chapter(Chapier&)-of the Malibu-LIP.

C. Landscaping and Site Permeability. 25% of the lot:area (excluding slopes egual to or
"greater than 1:1 and street easements) shall be dev'oi:é& to landscaping, The required 5
foot landscape buffer around the perimeter* of . ‘parkmg areas_pursuant to Section
3.12.5(E)(1) of the Malibu LIP shall count toward the' 25% requirement. An additional
5% of the lot area (excluding slopes equal"'to or greater than 1 1 and street easements)
shall be devoted to permeable surfaces :

6
D. Private Open Space. All units shall have an appurtenant private \patlo deck, balcony,
atnum or solarlum with a mlmmum area of' g pn ite: open space for eaoh of the following

Smgle room\occu"oan umts TO B })ETERMINED

-:_Such space s' all-: have a conﬁguranoﬂ that would allow a horizontal rectangle of one
hundred (100) square feet in"area and no side shall be less than seven feet in length. Such
space shall have at loast one electncal outlet.

E. Private Storage Space. Each unit shall have at least 400 cubic feet of enclosed, weather-
proofed, andijockable storage space for the sole use of the unit resident, in addition to
customary storage spa Cé }_—wﬁhm the unit.

3.6.4. Mixed Use Development Standards.

PLACEHOLDER
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Malibu Municipal Code Section 17.66.080 - Conditional Use Permit Findings

The commission may approve and/or modify a conditional use permit application in whole or in
part, with or without conditions, provided that all of the following findings of fact are made m a
positive manner: '

_ A. The proposed use is one conditionally permitted within the subject zone and
complies with the intent of all of the applicable provisions of this title.

B. The proposed use would not impair the integrity and character of the zone in
which it is to be located.

C. The subject site 1s physically suitable for the type of land use being proposed.

D.  The proposed use is compatible with the land uses, if any, presently on the subject
property and in the surrounding neighborhood.

E. The proposed use would be compatible with existing and future land uses within
the zone and the general area in which the proposed use is to be located.

F. There would be adequate provisions for water, sanitation, and public utilities and
services to ensure that the proposed use would not be detrimental to public health and safety and
the project does not affect solar access or adversely impact existing public and private views, as
defined by the staff.

G. There would be adequate provisions for public access to serve the subject
proposal.
H. The proposed use is consistent with the goals, objectives, policies, and general

land uses of the Malibu general plan, or, if the general plan is not yet adopted, that: (1) the
project will not adversely affect the city’s ability to prepare a general plan; (2) the project is
likely to be consistent with the general plan being prepared; (3) even if the project is ultimately
inconsistent with the genmeral plan, there is no probability of a substantial detriment to or
interference with the future adopted general plan; and (4) the city is proceeding toward
completion of a general plan in a timely manner. '

L The proposed project complies with all applicable requirements of state and local
law. ' '

J. The proposed use would not be detrimental fo the public interest, health, safety,
convenience or welfare.

K. If the project is located in an area determined by the city to be at risk from earth
movement, flooding or liquefaction, there is clear and compelling evidence that the proposed
development is not at risk from these hazards.

~ Attachment 4
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Zoning Ordinance
. Revisions & Code
Enforcement
Subcommittee Meeting
09/11/12

Item 3

Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: Zoning Ordinance Revision and Code Enforcement Subcommitiee
(ZORACES) Members Sibert and Peak

Prepared by: .  Stephanie Danner, Senior Plannerw
Reviewed by:  Stefanie Edmondson, AICP, Principal Planner?””’
Approved by:  Joyce Parker-Bozylinksi, AICP, Planning Directoﬂg\g

Date prepared: August 28, 2012 Meeting date: September 11, 2012

Subject: Reasonable Accommodation Ordinance

RECOMMENDED ACTION: Provide comments and recommendations to staff
regarding the draft Reasonable Accommodation Ordinance which will be included as
an amendment tc the Malibu Municipal Code (M.M.C.) and Local Coastal Program
(LCP), with the intent of implementing Program 3.2 — Remove Reguiatory Barriers to
Affordable Housing and Housing for Persons with Special Needs, set forth in the
General Plan Draft Housing Element Update.

DISCUSSION: On November 28, 2011, the City Council directed staff to forward a
copy of the draft Housing Element Update fo the California Department of Housing
and Community Development to begin the certification process. As part of the draft
Housing Element Update, a number of programs were incorporated to aid the City in
achieving its required share of fair housing as set forth in the Regional Housing
Needs Assessment (RHNA).

The Council directed staff to present the draft amendments necessary to implement
the programs of the draft Housing Element Update fo the Zoning Ordinance Revision
and Code Enforcement Subcommittee {(ZORACES) for review and comment prior to
drafting final amendment language for the Council to review.

On July 27, 2012, the City of Malibu received approval (preliminary certification) of its
Draft Housing Element Update from the California Department of Housing and
Community Development (HCD). HCD found that the Draft Element will comply with

Agenda ltem No. 3
Page 1 0f2
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housing element law (Article 10.6 of the Government Code) when adopted by the
City Council (via approval of the amendment io the General Plan). If the Final
Housing Element adopted by the Cily Councll is consistent with the Draft Housing
Element, the City will receive final certification.

Program 3.2, included in the Draft Housing Element Update, complies with Housing
Element law (Government Code Section 65583(¢)(3)) which requires the adoption of
programs that remove constraints or provide reasonable accommodations for
housing designed for persons with disabilities, pursuant to Senate Bill (SB) 520.
Refer to Attachment 1 for a memo on SB 520, prepared by HCD. To ensure
compliance with SB 520, staff has drafted a reasonable accommodation ordinance
which will apply to all residentially developed properties (Attachment 2).

The ordinance creates an administrative procedure for persons with disabilities to
request reasonable accommodation from land use and zoning standards or
procedures, when those standards or procedures are a barrier to equal housing
access, pursuant to state and federal Fair Housing laws.

CONCLUSION: Staff will consider the Subcommittee’s recommendations for
_incorporation into the draft amendment language. The amendments to the M.M.C.
and LCP will be forwarded to the Planning Commission for review and
recommendation before going to the City Council for approval. Upon approval by the
City Council, the amendment to the LCP will then be forwarded {o the California
Coastal Commission for review.

ATTACHMENTS:

1. Senate Bill 520 Memo
2. Draft Reasonable Accommodation Ordinance

Page 2 0f 2 Agenda ftem 3
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Chapter 671, Statutes of 2001
' (Senate Bill 520)

Section 1 of Chapter 671 of 2001 statutes (SB 520) imparts the following:

It is the intent of the legislature in enacting this act only to clarify existing |
state requivements and not to establish any new reimbursable state
mandate.

In addition, Chapter 671 amends two areas of planning and land use law within the Government
Code: Chapter 1 - General Provisions (Section 65008) and Chapter 3 — Local Planning (Axticle 10.6,
starting with Section 65580), specifically, as follows, excluding minor clean-up amendments.

Government Code Section 65008 Excerpts (additions or changes in italics/underlined
and deletions indicated by asterisks)

65008, (a) Any action pursuant to this title by any city, county, city and county, or other local

governmental agency in this state is null and void if it denies to any individual or group of individuals

the enjoyment of residence, landownership, tenancy, or any other land use in this state because of any
- of the following reasons:

(1) The race, sex, color, religion, ethnicity, national origin, ancestry, lawful occupation, familiol
status, disability, or age of the individual or group of mdmduals For purposes of this
section, both of the following definitions apply;
(A) "Familial status” as defined in Section 12955.2,
(B) "Dizability" as defined in Section 12955.3,
(2) The method of financing of any residential development of the individual or group of
individuals.
(3) The intended occupancy of any residential development by persons or families of low, moderate,
or middle income. *

(b) No city, county, city and county, or other local governmental agency shall, in the enactment or
administration of ordinances pursuant to this title, prohibit or discriminate against any residential
development or emergency shelter because of the method of financing or the race, sex, color, religion,
ethnicity, national origin, ancestry, lawful occupation, familial status, disability, or age of the owners
or intended occupants of the residential development or emergency shelter.

(c) Omitted — Chapter 671 did not have major changes to this subsection

(d) (1) No city, county, city and county, or other local governmental agency may impose different
requirements on a residential development or emergency shelter that is subsidized, financed, insured,
or otherwise assisted by the federal or state government or by a local public entity, as defined in
Section 50079 of the Health and Safety Code, than those imposed on nonassisted developments,
except as provided in subdivision (e).

State HOD — Division of Housing Policy Development 1 . June 2002
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Chapter 671, Statutes of 2001
" (Senate Bill 520)

(2) No city, county, city and county, or other local governmental agency may, because of the race,
sex, color, religion, ethnicity, national origin, ancestry, lawful occupation, familial status, disability,
- or age of the intended occupants, or because the development is intended for occupancy by persons
and families of low, moderate, or middle income, impose different requirements on these residential
developments than thosc imposed on developments generally, except as provided in subdivision (e).

(e-g) ~ Omitted - Chapter 671 did not have major changes to these subsections

(h) The Legislature finds and declares that discriminatory practices that inhibit the development of
housing for persons and families of low, moderate, and middle income, or emergency shelters for the
homeless, are a matter of statewide concern.

Government Code Section 65583, Excerpts from Housing Element Law (additions or
changes in italics/underlined and deletions indicated by asterisks)

65583. The housing element shall consist of an identification and analysis of existing and projected

housing needs and a statement of goals, policies, quantified objectives, financial resources, and

scheduled programs for the preservation, improvement, and development of housing. The housing

element shall identify adequate sites for housing, including rental housing, factory-built housing, and

mobilchomes, and shall make adequate provision for the existing and projected needs of all economic
" segments of the community. The element shall contain all of the following:

(a) An assessment of housing needs and an inventory of resources and constraints relevant to the
meeting of these needs. The assessment and inventory shall include the following:

(1 - 3) Omitted — Chapter 671 did not have major changes to these subsections.

(4) An analysis of potential and actual governmental constraints upon the maintenance,
improvement, or development of housing for all income levels and for persons with disabilities as
identified in the _analysis pursuant to paragraph (4) of subdivision (a), including land use controls,

. building codes and their enforcement, site improvements, fees and other exactions required of
developers, and local processing and permit procedures. The analysis shall also demonstrate local
efforts to remove governmental constraints that hinder the locality from meeting its share of the
regional housing need in accordance with Section 65584 gnd from meeting the need for housing for
persons with disabilities identified pursuant to paragraph (6).

(5) Omitted - Chapter 671 did not have major changes to this subsection.

(6) An analysis of any special housing needs, such as those of the *** “handicapped” omitted***
elderly, persons with disabilities, large families, farmworkers, families with female heads of
households, and families and persons in need of emergency shelter.

State HOD ~ Division of Housing Policy Development 2 June 2002
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Chapter 671, Statutes of 2001
(Senate Bill 520)

(7 - 8) Omitted — Chapter 671 did not have major changes to these subsections.
(b} Omitted — Chapter 671 did not have major changes to this subsection.

(c) Omitted — Chapter 671 did not have major chariges to this subsection.
(1-2) Omitted -- Chapter 671 did not have major chamges to this subsection.

(3) Address and, where appropriate and legally possible, remove governmental constraints to the
maintenance, improvement, and development of housing, including housing for all income levels and

housing for persons with disabilities. The program_shall remove constraints to, or_provide
reasonable accommodations for housing desiened for, infended for occupancy by_or with supportive

services for, persons with disabilities.

(4) Omitted — Chapter 671 did not have major changes to this subsection.

(5) Promote housing opportunities for all persons regardless of race, religion, sex, marital status,
ancestry, national origin, ¥** “or” omitted**¥ color, familial status, or disability.

(6) Omitted — Chapter 671 did not have major changes 1o this subsection.

(d-e) Omitted — Chapter 671 did not have major changes lo these subsections.

State HOD — Division of Housing Poficy Development 3 June 2002
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Chapter 671, Statutes of 2001
(Senate Bill 520)

IMPLEMENTATION ISSUES

The following is a list of potential issues in a question and answer format to assist localities in
implementing the provisions of Chapter 671 (SB 520}.

Question #1: What requirements does Chapter 671 add to the housing element process?

Answer: Prior to January 1, 2002 local governments were required to include an analysis of special
housing needs in the housing element, including the needs of handicapped persons. SB 520 requires
that in addition to the needs analysis for persons with disabilities, the housing element must analyze
potential governmental constraints to the development, improvement and maintenance of housing for
persons with disabilities and to include a program to remove constraints to, or provide reasonable
accommodations for housing designed for occupancy by, or with supportive services for persons with
disabilities.

Question #2: What does the law mean by "housing designed for occupancy by, or with supportive
services for, persons with digabilities”?

Answer: The new law incorporates the definition of "disability” from the California Fair
Employment and Housing Act, Government Code Section 12955.3. See the attached pertinent
sections of the Government Code. Housing designed for occupancy by, or with supportive services
for persons with disabilities includes a wide range of housing types. For example, housing that is
physically accessible to people with mobility impairments, residential care facilities for individuals
with disabilities or for the elderly, group homes, housing for individuals with Alzheimer's, housing
for persons with AIDS/HIV, housing with support services and transitional housing that-serve
homeless with disabilities are within the meaning of "housing designed for occupancy by, or with
supportive services for, persons with disabilities."

' Question #3: Does Chapter 671 abplv to jurisdictions that adopted elements prior to January 1. 20027

Answer: No. The new law applies to any jurisdiction that adopts a housing element after
January 1, 2002.

State HOD — Division of Housing Policy Development 4 ‘ June 2002
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Chapter 671, Statutes of 2001
(Senate Bill 520)

Question #4: What does the law require of a jurisdiction, as part of its governmental constraints
program? )

Answer: The law requires local governments to remove constraints to housing for persons with
disabilities or provide reasonable accommodation to housing for persons with disabilities. Among
other things, provisions in a local government’s zoning and land use ordinances which restrict or limit
housing for persons with disabilities should be identified in the jurisdiction’s analysis of potential and
actual governmental constraints to housing for persons with disabilities. The Department will be
developing a list of examples to assist jurisdictions in the implementation of this requirement. In the
meantime, the California Attorney General issued a letter on May 15, 2001 to all mayors and the
County Supervisors Association of California that could be useful in understanding “reasonable
accommodation” in the zoning and land use context. A copy of this has been attached for your
reference. :

Question #5: _Are there examples of "reasonable accommodation” ordinances that local governments

have adopted in California recently?

Answer; While adopting a reasonable accommodation ordinance is not the only means of complying
with the provisions of Chapter 671, the Attorney General's Letter cites examples of local ordinances,
Long Beach and San Jose, and includes a reference to an organization that can provide more
examples.

State HOD — Division of Housing Policy Development 5 June 2002
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Housing Accessibility — Reasonable Accommodation for Disability.

1. Purpose and Applicability.

a.

This section provides a procedure to request reasonable accommodation
for persons with disabilities seeking equal access to housing under the Fair
Housing Laws in the application of zoning laws, building codes and other
land use regulations, policies or procedures. Fair Housing Laws means
“Fair Housing Amendments Act of 1988 (42 USC Section 3601, et seq.),
including reasonable accommodation required by 42 USC Section
3604(f)(3}B) and the “California Fair Employment and Housing Act”
(California Government Code Section - 12900, et seq.), including
reasonable accommodation required-” specifically by California
Government Code Sections 12927(0)(1) and 12955(1), as any of these
statutory provisions now exist or may be amended from time to time.

A request for reasonable- aceommodatlon may be made by any person with

a disability, his/her representatwe or any business or.property owner when

the application of a zoning law, building code provision or any other land

use regulatlon policy or practice-acts as a barrier. to fair housing

opportunities; A person with & disability is a person who hés a physical or

mental 1mpa1rment ‘that limits or- substant1ally Hmits one or more major

life activities, anyone. who is regarded as having such impairment or
arryone who has a record of such 1mpa1rment as those terms are defined in

the Fair Housing Laws .

A request for- reasonable acpommodanon may include a modification or
exception {6 the rules, standards, practices for the siting, development and
use of housing or housing related facilities that would eliminate regulatory

" barriers and provide a person with a disability equal opportunity to
- housing of their choice. Requests for reasonable accommodation shall be

made in the manner presciibed by this section.

It is the intent of this section that, notwithstanding time limits provided to
perform .specific functions, application review, decision making and

" appeals proceed expeditiously, especially where the request is time
- sénsitive, and so as to reduce impediments to equal access to housing.

2. Application Submittal.

a.

Any person with a disability may request a reasonable accommodation on
a form supplied by the Planning Department including the following
information, accompanied by a fee established by resolution of the City
Couneil:

i. The applicant’s and/or property owner’s name, mailing address,
daytime phone number and email address;

il The address of the property for which the request is being made;
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‘A request for reasenable accormnodatron may be filed at any time that the

1ii. The specific code section, regulation, procedure or policy of the
City from which relief is sought;

v. A site plan or ilustrative drawing showing the proposed
accommodation;
V. An explanation of why the specified code section, regulation,

procedure or policy is preventing, or will prevent, the apphcant ]
use and enjoyment of the subject property;

vi. The basis for the claim that Fair Housing Laws apply to the
individual(s) and evidence satlsfactory to the City supporting the
claim, which may include a.letter from a medical doctor or other
licensed heath care professmnal a handicapped license or any
other appropriate ev1dence :

vii. A detailed explanati(m' of why the accommodation is reasonable
and necessary fo afford the applicant an equal opportunity to use
and enjoy a dwelhng in the City;. co

viii.  Verification by the apphcant/that the property 1s the primary
residence of the _person(s) for whorn reasonable accommodation is
requested and Y

ix:> . Any other 1nformat:on requlred to make the findings required by

- 'subs‘ectlon 4 of this Sectlon consistent with the Fair Housmg Laws.

SN,

accornrnodatron ‘may be necessary to ensure equal access to housing. If

~the progect for which the request for reasonable accommodation is being

'-i'--‘made also. requlres a discretionary approval (including, but not limited to:

. conditional use'pérmit, site plan review, etc.), then the applicant shall file

the application. submittal information together with the application for
drscretlonary approval for concurrent review.

\';"-‘;}A reasorrabl_e accommodation does not affect or negate an individual’s
~ obligations to comply with-other applicable regulations not at issue with

the requested accommodation.

If an individual needs assistance in making the request for reasonable
accommodation, the City shall provide assistance to ensure that the
process is accessible.

Reviewing Authority.

Applications for reasonable accommodation shall be reviewed by the
Planning Director (Director) or his/her designee, if no approval is sought
other than the request for reasonable accommeodation. The Director may,
in his/her discretion, refer applications that may have had a material effect
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on swrrounding properties (e.g., location of improvements in the front
yard, would violate a specific condition of approval, improvements are
permanent) directly to the Planning Commission for a decision.

b. Applications for reasonable accommodation submitted. for concurrent
review with another discretionary land use application shall be reviewed
by the authority reviewing the discretionary land use application.

4. Findings.

The reviewing authority shall approve the request for a reasonable accommodation  if,
based upon all of the evidence presented, the followir}g"ﬁndings can be made:

&

The housing, which is the subject .of the request for reasonable

accommodation, will be occup1ed by. an individual with disabilities
protected under the Fair Housmg Laws;

The requested aceominodéxtion is reasonable and necessary to make
housing available to an md1v1dual with d1sab111t1es protected under the Fair
Housing Laws e :

The requested accommodatlon will not impose an undue financial or
administrative burden heClty, and

The requested accommodatlon w,ll not reqmre a fundamental alteration in
tho nature ;of the C1ty s zomng<0r bu11d1ng laws, policies and / or

The Dn‘ector shall consuder an application, and issue a written
detemunatmn ‘within 30 “calendar days of the date of receipt of a
completed application. At least 10 calendar days before issuing a written
determmatmn on’ the application, the Director shall mail notice to the
applicant and all adjacent property owners that the City will be
rconsudermg the application and inviting written comments on the
\requested accommod ation.

Aﬂen._xeferral from the Director, the Planning Commission shall consider
an application at the next reasonably available public meeting after
submission of an application for reasonable accommodation. The
Comumnission shall issue a written determination within 40 calendar days
after such public meeting.

Notice of Planning Commission meeting to review and act on the

application shall-be made in writing, 10 calendar days prior to the meeting
and mailed to the applicant and the adjacent property owners.
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d. If necessary to reach a determination on any request for reasonable
accommodation, the review authority may request further information
from the applicant consistent with this Section; specifying in detail what
information is required. In the event a request for further information is
made, the applicable time pertod to issue a written determination shall be
stayed unti] the applicant reasonable responds to the request.

e. The review authority’s written decision shall set forth the findings, any
conditions or approval, notice of the right to appeal and the right to request
reasonable accommodation on the appeals process, if necessary. The
decision shall be mailed to the applicant, and when the approving
authority is the Director, to any person havmg provided written or verbal
comment on the application. e :

f The reasonable accommodanon Shall :be subject to any reasonable

" conditions imposed on the, approval that ar¢ consistent with the purposes

~of this Section. The reaéonable accommodauon ‘may include conditions

that the accommodation fshall only be apphcable to the particular

individual(s) or property;, orthat any ghange in uselor circumstances that

negates the basis for the ‘granting”ofy the approval -shall render the

reasonable acéommodanon nul nd?_-vmd and / or revocable by the City,

and thereafter ‘the. 'reaSOnable accommodatmn may be required to be
removed or subgfanti ally oonformed to’ the codeif reasonably feasible.

g ”’ewmg autl10nty shall be final unless
'ubsechon 6 of this Section.
h. thle a request for reasonable accommodatmn is pendmg, all laws and

- regu]atmns 'fothermse apphcable to the property that is the subject of the
""““‘request sllall efhain. m ﬁﬂl force and effect.

L Where the 1 _‘pr'ovements“ "c'sr modification approved through reasonable
N acooxﬁmodanon would generally require a variance, a variance shall not be
- required; —

a.. The dec;151on of the Director on a reasonable accommodation may be
appealed to the Planning Commission within 10 calendar days of the
Director’s issuance of a written decision.

b. The decision of the Planning Commission on a reasonable accommodation
may be appealed to the City Council within 10 calendar days of the
Commission’s issuance of a written decision.

c. The appeal shall be made in writing including a statement of the grounds

for appeal, and accompanied by a fee established by resolution of the City
Council.
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d. The Planning Commission or the City Council, as applicable, shall hear
the matter and render a determination as soon as reasonably practicable,
but in no event later than 90 calendar days after an appeal has been filed.
All determinations shall address and be based upon the same findings
required to be made in the original determination from which the appeal is
taken.

e. The City shall provide notice of an appeal hearing to the applicant,
adjacent property owners and any other person requesting notification at
least 10 calendar days prior to the hearing. The appeal authority shall
announce 1ts findings within 30 calendar days of the hearing, unless good
cause is found for an extension, and the.decision shall be mailed to the
applicant. The Council’s action shali’—hé::ﬁﬁal.

f If an individual needs assmtance ‘In” ﬁlmg an appeal on an adverse
decision, the City shall pfevl’de assistanceio ensure that the appeals
process is accessible. /% L

Waiver of Time Penods Net‘mthstandmg any prowsmns in this Section
regarding the occurrence of any actxbn withiti¥a specified petiod of time, the
applicant may request additional tzme\beyond that provided for iri*this Section or
may request a contmuance :regardmg any\d cision or consideration by the City of
a pending appeal. Extensmns of time soughi g-applicants shall not be considered
delay on the part of the City, shall:not Aconstltute failure by the City to provide for
prompt decisions on apphcat:ong and s all not be @ v1olat10n of any required time
penodfset forth 1 in thls Sectlon AN

Dlscontlnuance Unless the "review authority determines a reasonable
_accommodation runs with the land;.a reasonable accommodation shall lapse if the

nghts granted. by it are- d1scontmued for 180 consecutive days. If the person

" initialy’ occupying ‘a residence: or busmess vacate, the reasonable accommodation
shall remain in effect only if the Director determines that:

) a The modlﬁcatlon\ls phys:cally integrated into a structure and cannot easﬂy
o he removed -or altered to comply with Title 17 of the Municipal Code;

b Its removal;would constitute an unreasonable financial burden; and

c. The~a,ccdinmodati0n is necessary to give another disabled individual an
equal opportunity to enjoy the dwelling or business.

The Director may request the applicant or his or her successor-in-interest to the
property fo provide documentation that subsequent occupants are persons with
disabilities. Failure to provide such documentation within 10 days of the date of a
request by the Director shall constitute grounds for discontinuance by the City of
a previously approved reasonable accommodation.
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Malibu City Council
Zoning Ordinance Revisions and

Code Enforcement Subcommittee (ZORACES)
Special Meeting Agenda :

Monday, October 1, 2012, 9:00 a.m.
Malibu City Hall — Zuma Room
23825 Stuart Ranch Road

Councilmember Skylar Peak -
Councilmember John Sibert
Call to Order

Approval of Agenda

Public Comment

This is the time for members of the public to comment on any items not appearing onh this agenda. Each public
speaker shall be allowed up to 3 minules each for comments. The Subcommitiee may not discuss or act on any
matler not specifically identified on this agenda, pursuant io the Ralph M. Brown Act.

Discussion ltems

1. Mulii-Family Use Parking Regquirements

Staff recommendation:  Provide commenis and recommendations to staff regarding
proposed changes to Malibu's parking requirements for multi-family dwellings set forth in
Malibu Municipal Code (M.M.C.) Section 17.48 and Local Coastal Program (LCF) Local
Implementation Plan (LIP) Section 3.12.

Staff contact: Associate Planner Mollica, 310-456-2489, ext. 346

2. Affordable Housing Overlay District

Staff recommendation:  Provide comments and recommendations to staff regarding the
draft Affordable Housing Overlay District which will be included as an amendment to the
Malibu Municipal Code (M.M.C) and Local Coastal Program {(LCP), with the intent of
implementing Program 2.2 — Ensure Adequate Capacity to Accommodate Regional
Housing Needs by facilitating new affordable housing development, set forth in the
General Plan Draft Housing Element Update.

Staff contact: Senior Planner Danner, 310-456-2489, ext. 276
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3. Densitv Bonus Ordinance and the Conversion or Demolition of Existing Affordable
Residential Dwelling Units Ordinance

Staff recommendation: Provide comments and recommendations to staff regarding: 1)
the draft Density Bonus Ordinance; and 2) the draft Conversion or Demolition of Existing
Affordable Residential Dwelling Units Ordinance which will be included as amendments
to the Malibu Municipal Code (M.M.C.) and Local Coastal Program (LCP), with the intent
of implementing Program 2.4 — Density Bonus Ordinance, and Program 1.5 — Conserve
Affordable Housing in the Coastal Zone, set forth in the General Plan Draft Housing
Element Update.

- Staff contact: Senior Planner Danner, 310—_456-2489, ext. 276

4. Residential Care Facilities, Emergency Shelters, Transitional and Supportive Housing,
and Single Room Occupancy Housing

Staff recommendation: Provide comments and recommendations to staff regarding the
draft language to add residential care facilities, emergency shelters, transitional and
supportive housing, and single room occupancy (SRO) facilites as permitted uses in
specified zoning districts to the Malibu Municipal Code (M.M.C.) and Local Coastal
Program (LCP), with the intent of implementing Program 3.2 — Remove Regulatory
Barriers to Affordable Housing and Housing for Persons with Special Needs set forth in
the General Plan Draft Housing Element Update.

Staff contact:  Senior Planner Danner, 310-456-2489, ext. 276

Adjournment

I hereby certify under penalty of perjury, under the laws of the State of Canfom:a that the foregoing agenda was
posted in accordance with the applicable legal requirements. Dated this 25" day of September 2012,

oy

. "--.,..../' B
Mary\':&»@xecun Sistant
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Zoning Ordinance
Revisions & Code
Enfercement
Subcommittee Meeting
10/0112

ltem 1

Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) Members Sibert and Peak

Prepared by:  Richard Mollica, AICP, Associate Plannerﬁm/
Reviewed by: Stefanie Edmondson, AICP, Principal Planner'
Approved by:  Joyce Parker—Bozy!mks& AICP, Planning Dlrect@gg

Date prepared: September 20, 2012 Meetmg date: October 1, 2012

Subject: | - Multi-Family Use Parking Requirements

RECOMMENDED ACTION: Provide comments and recommendations to staff
 regarding proposed changes to Malibu's parking requirements for multi-family
dwellings set forth in Malibu Municipal Code (M.M.C.) Section 17.48 and Local
Coastal Program (L.CP) Local Implementation Plan (LIP) Section 3.12.

DISCUSSION: As part of the General Plan Housing Element Update goal fo remove
barriers to affordable multi-family development, staff has reviewed the current
parking requirements for multi-family development to determine whether they pose a
barrier. Staff found that the existing requirements present a barrier to new
development because the number of parking spaces required for multi-family use is
quite large and would monopolize a sizeable portion of the project site.

Malibu’s$ current parking requirements for multi—farhily development are as follows:

» For each efficiency dwelling unit: 2 spaces which shall be either enclosed or
covered;

o For each one-bedroom or two-bedroom unit: 3 spaces, 2 of which shall be
enclosed,;

¢ For each additional bedroom above two: 1 space which shall be enctosed or
covered; and

e Guest parking for each four units or fraction thereof: 1 space.

Agenda ltem No. 1
Page 1 of 4
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Stéff reviewed Malibu’s current parking requirements for multi-family development
and compared them to other cities which have similar demographics and constraints
as the City of Malibu. In addition, City staff also reviewed neighboering cities as part of

this analysis.

Below is a summary of parking reqwrements for mulii-family deveiopment in other

- cities studied.

City of Calabasas:

City of Dana Point:

City of Laguna Beach:

City of Santa Monica:

City of Simi Valley:

Studio unit — 1 covered space per unit

One bedroom unit — 1.5 spaces per unit, 1 of which shall
be covered

Two bedrooms or more — 2 spaces per unit, plus 0.5
addition spaces for each hedroom over two; 1 of every 2
required spaces shall be covered

Guest parking — 1 space per three units

One bedroom or less — 1 covered space, 0.5 uncovered
spaces, and 0.2 visitor spaces

Two bedrooms - 1 covered space, 1 uncovered space,
and 0.2 visitor spaces ' _
Three bedrooms - 2 covered spaces, 0.5 uncovered
spaces, and 0.2 visitor spaces

More than three bedrooms - 2 covered spaces, 0.5, plus
0.5 uncovered spaces, and 0.2 visitor spaces

Studio or one bedroom unit - 1.5 spaces

Two or more bedroom unit - 2 spaces

Guest parking - 1 space for 4 units and every 4 thereafter
*At least 50 percent of the spaces must be covered. Of
the covered and uncovered spaces, 30 percent of each
may be compact-sized

*Exceptions: 1) Artist’'s joint Iivmg and workmg quarters -

- need not provide -covered spaces; and 2) the city may

reduce or waive parking requirements for housing
projects with units committed fo long-term, low-income or
senior citizen’s housing, as defined under the Federal
Government Section 8 Housing or its equivalent

Studio, no bedrooms - 1 covered space

One bedroom unit - 1.5 spaces

Two or more bedroom unit - 2 spaces

Guest parking - 1 space per five units, ‘only applies to
projects of five or more units

'1.76 spacés per 1,000 square feet of gross residential

floor area; plus 0.17 space per unit, one of which shall be

Page 2 of 4 Agenda ltem No. 1
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covered; plus guest parking at 1 space per five dwelling
units or 2.5 spaces per dwelling unit, whichever requires
more for the total project

Thé chart below compares Malibu’s parking requirements to the other cities that
were surveyed. In order to present a visual representation of how the parking for
each city studied would work in a real world situation, staff created the following
Sample Project.

10-unit building with a floor area equal to approximately 9,000 square feet.
¢ Five, 1 bedroom units
s Four, 2 bedroom units
¢ One, 3 bedroom unit

Table 1 — Parking Standards Comparison for the Sample Project

City , No. of Required | Total Parking | Comments
: . Required Guest Spaces .
Standard Parking Required
Parking Spaces
Spaces
City of Malibu | 31 3 34 21 parking spaces would
, | have to be covered
Calabasas 18 4 22 10 parking spaces would
: { have to be covered
Dana Point 18 2 20 11 parking spaces would |
: have to be covered
Laguna Beach |18 3 21 11 parking spaces would
have to be covered
Santa Monica | 17.5 2 19.5 5 parking spaces would
have to be covered
Simi Valley SeeNote2 | SeeNote2 |25 10 parking spaces would
have to be covered

Note 1: All parking requirements are rounded to next whole number.

Note 2: The City of Simi Valley calculates the required parking two ways, one is on a per dwelling and building
size basis. The other is a requirement of 2.5 spaces per dwelling unit, The applicant is required to comply with
whichever results in more parking. In this example, 2.5 spaces per unit results in more parking.

As demonstrated by Table 1, Malibu would require the highest number of parking
spaces, a total of 34 spaces for a 10 unit building, for the Sample Project. If placed
side by side, the parking required for the 9,000 square foot building would be
equivalent to 6,120 square feet (based upon 9 foot by 20 foot spaces), or 68 percent
of the floor area (not including drive aisles or loading areas required by LIP Section
3.12.5 (Development Standards which apply to parking areas with six or more
spaces). Conversely, Table 1 shows that the majority of the other cities studied have
similar parking requirements, which are approximately 10 spaces lower than
Malibu's.

Page 3 of 4 Agenda liem No. 1
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Staff recommends that City consider adopting multi-family development parking
requirements similar to the cities of Calabasas, Dana Point and Laguna Beach. At
this time, staff requests input from the Subcommittee on the appropriateness of
amending the City’s parking standards for muiti-family development.

Additionally, staff requests input regarding the potential to further reduce or waive
parking requirements on a case-by-case basis for specific housing projects with units
committed fo long-term, low-income, senior citizens or special needs, e.g., as
~defined under the Federal Government Section 8 Housing, similar to what occurs in
the City of Laguna Beach.

According to the Southern California Association of Non-Profit Housing, parking
requirements can cause the following problems for affordable housing developers:

s Increases Development Costs —~ Parking requirements drive up the cost of
development, resulting in less units of housing. Needing to spend more on
parking means less funds are available to provide housing. Some
developments end up having more space for cars than for people.

* Reduces the Potential for Other Amenities and Uses, Wastes Land — Parking
requirements also mean that less money and land is available for other
purposes. Childcare facilities, community rooms, and play areas may alt be
sacrificed in order to accommodate parking. The possibility for mixed-use,
such as ground floor retail, are also reduced, leaving other community needs
unmet in the name of parking.

» Less Attractive Designs — Meeting parking requirements becomes a focal point
in the design process and eliminates opportunities to incorporate open space.
With less parking to consider, a building can be designed that more reflects a
neighborhood’s context and needs.

The likely residents of affordable housing do not require a great deal of parking.
Studies show that the correlation between income and vehicle ownership is strong,
with the likelihood of owning more than one vehicle increasing with income. Low-
income families, seniors, and special needs populations are less likely to require the
use of more than one parking space, if that at all. The need for parking also
decreases for residents in areas near transit.

CONCLUSION: Staff will consider the Subcommittee’s recommendations for
incorporation into the draft amendment language. The amendments to the M.M.C.
and LCP will be forwarded to the Planning Commission for review and
recommendation before going to the City Council for approval. Upon approval by the
City Council, the amendment to the LCP will then be forwarded to the California
Coastal Commission for review.

ATTACHMENTS: None.
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Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) Members Sibert and Peak '

Prepared by: Stephanie Danner, Senior Planner %\p
Reviewed by: Stefanie Edmondson, AICP, Principal Planner

Approved by:  Joyce Parker-Bozylinksi, AICP, P!anhing DireectorC)Q\Q>

Date prepared: September 20, 2012 Meeting date: October 1, 2012
Subject:; Affordable Housing Overlay District |

RECOMMENDED ACTION: Provide comments and recommendations to staff -
regarding the draft Affordable Housing Overlay District which will be included as an
amendment to the Malibu Municipal Code (M.M.C.) and Local Coastal Program
(LCP), with the intent of implementing Program 2.2 — Ensure Adequate Capacity to
Accommodate Regional Housing Needs by facilitating new affordable housing
development, set forth in the General Plan Draft Housing Element Update.

BACKGROUND: On November 28, 2011, the City Council directed staff to forward a
copy of the draft Housing Element Update to the California -Department of Housing
and Community Development (HCD) to begin the certification process. As part of the
draft Housing Element Update, a number of programs were incorporated to aid the
City in achieving its required share of fair housing as set forth in the Regional
Housing Needs Assessment (RHNA). :

The Council directed staff to present the draft amendments necessary to implement
the programs of the draft Housing Element Update to the Zoning Ordinance Revision
and Code Enforcement Subcommittee (ZORACES) for review and comment prior to
drafting final amendment language for the Council to review (refer to Attachment 1
~for a table listing all the implementation actions set forth in the Draft Update).

On July 27, 2012, the City of Malibu received approval (preliminary certification) of its
Draft Housing Element Update from HCD. HCD found that the Draft Element will

- Agenda item No. 2
Page 1 of 4
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compiy with housing element law when adopted by the City Council (via approval of
the amendment to the General Plan). If the Final Housing Element adopted by the
Council is consistent with the Draft Housing Element, the City will receive final
certification.

DISCUSSION:

What is an Affordable Housing Overlay Zoning District?

Based on carrots rather than sticks, Affordable Housing Overlay (AHO) zoning
districts encourage the production of affordable homes rather than requiring it. They
are cailed “overlay” zones because they layer on top of established base zoning
reguiations, leaving in place opportunities for property owners to develop within
these existing rules. Rather than imposing restrictions, AHOs present developers
with more choices by offering additional benefits to prOJects that increase the supply
of affordable residential units.

Typically, AHO incentives include increased density, relaxed height limits, reduced
parking requirements, fast-tracked permitting, and exemptions from mixed-use
requirements. AHOs may also permit residential consfruction in zones otherwise
restricted to commercial uses. In order to qualify for these incentives, developments
~must include a certain percentage of homes for lower income households, general!y
between 25 percent and 100 percent of the units.

. What can a Housing Overlay Zone accomplish?

AHOs can benefit communities, local governments land owners and developers
They can: : :

o Facilitate the development of affordable homes without added financial costs
to governments or developers;

o Be tailored for individual jurisdictions, to meet their local needs;

» Provide entry into competitive real estate markets for non-profit developers;

o Ensure clarity and predictability of development standards and processes for
both the community and developers;

e Encourage use of scarce land resources to better meet community needs; and -

+ Expand the amount of land available for homes people can afford.

.Refer fo Attachment 2 for Frequently Asked Questions and responses. regarding
AHOs.

Proposed AHO

Existing development standards in the multi-family (MF) zoning district limit density to
six units per acre. In order to accommodate the City’s lower-income housing need for

Page 2 of 4 , Agenda ltem 2
121



the 2008-2013 planning period’, the Draft Housing Element Update proposes that
the M.M.C. and LCP regulations be amended on parcels selected from the candidate
sites listed in Table B-5 of the Housing Element (refer to Aftachment 3) {o allow
multi-family or mixed-use development by-right at a minimum density of 20 units per
acre for projects that include affordable housing.

The Draift Housing Element specifies that in order to qualify for the increased density
incentive, all “bonus” units (i.e., additional units allowed above the base density of six
units per acre) must be deed-restricted for iow- and moderate-income households for
a minimum of 30 years. The M.M.C. and LCP amendment should establish the
required ratio of very-low-, low-, and moderate-income units in qualifying
developments. In other jurisdictions where an AHO has been established, the
required level of affordability ranges from 40 percent to 100 percent lower-income
- units (refer to Attachment 4 for a comparison chart).

Staff recommends a mix of low and moderate units to be allowed in the AHO. After
researching the regulations of several cities, staff suggests implementing a 70
-percent very-low and low to 30 percent moderate apportionment of the affordable
units on parcels within the AHO. '

In conformance with Government Code Section 65583.2(h-i), qualifying projects
must accommodate at least 16 units per site, must be permitted by-right (i.e. without
a discretionary permit), and at least 50 percent of the remaining lower-income need
must be accommodated on sites where only residential development (i.e., not mixed
use) is allowed. Development standards must be established to encourage and
facilitate such development.

Any developer utilizing the increased density incentive shall be required to screen
tenants or buyers for compliance with income limits and establish a monitoring
system to ensure the unit's continued affordability. The City has the latitude to
establish the minimum term of affordability, which typically ranges from 30 to 55
years.

Staff recommends implementing a 55 year term of affordability, which is thé highest
term of affordability found in the cities researched.

This program will create a strong incentive for affordable housing development
because of the additional units allowed at 20 units per acre compared fo what may
be currently permitted at a base density of six units per acre. In addition to the
allowable density of 20 units per acre, qualifying projects are eligible for a density
bonus of up to 35 percent (i.e., 27 units per acre).

! The total housing growth need for the City during the planning period is 441 units. This total is
distributed by income category as follows: 115 very low, 73 low, 79 moderate, and 174 above
moderate,
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- CONCLUSION: Staff will consider the Subcommittee’s recommendations for
incorporation into the draft AHO language. Key issues to be resolved are the
required level and term of affordability for qualifying projects. Draft amendments to
the M.M.C. and LCP will then be prepared for consideration by the Planning
Commission and City Council. Upon approval by the City Councii, the amendment to
the LCP will then be forwarded to the California Coastal Commission for review.

ATTACHMENTS:

1. Housing Element Implementation Actions Table
2. Frequently Asked Questions about AHOs
3. .Draft Housing Element Update Table B-5
4. Affordable Housing Overlay Comparison Table

Pége 40f4 ' . Agenda ltem 2
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. Affordable Housing Overlay Zoning District FAQs’
Have AHOs been implemented before or is this a new practice?

At least seven jurisdictions in California have implemented AHO policies. in Corte
Madera, one of the earliest to adopt, the AHO policy has already led to a high-
quality family apartment complex near jobs and fransportation.

Have AHOs been successful in producing affordable housing?

While AHOs are still gaining in popularity, they have already produced homes
that people can afford. In Corte Madera, for example, the developer, EAH
Housing, relied on AHO incentives for a 79-unit family development that opened
in 2007.

Won't land owners object if their properly is rezoned for affordable housing?

AHOs do not involve re-zoning of land. Rather, they create an additional set of "
development options that land owners can choose to exercise at their discretion.
Because existing zoning is left untouched AHOs do not change exnstmg
deveiopment opportunities.

Doesn’t Cahforma’s Density Bonus Law already provide incentives for the
construction of affordable homes? :

California’s Density Bonus Law provides for minimum ‘incentives to encourage
production of homes that people can afford, but AHOs can provide far greater
incentives, as to the number, type and scope of incentives offered. They can
offer density bonuses exceeding those provided through the Density Bonus Law,
include other incentives such as parking reductions or fast track permitting, and
set forth policies such as by-right development. They also create more certainty
for developers by providing a full set of inceniives at the same time and
establishing local commitments to encourage specific types of housing.

Didn’t the California courts limit the ability of local governments to require
developers to build affordable homes? How is an AHO different from an
Inclus:onary Housmg requirement?

Two 2009 Court of Appeal cases shed doubt on Inclusionary Housing and in-lieu
fees related to rental housing. AHOs avoid the pitfails of these cases because
they do not require the production of affordable rental homes or payment of fees,

' Affordable Housing Overlay Zone Fact Sheet, www.publicadvocates.org, July 27, 2010.

Attachment 2
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as Inclusionary Housing policies do. Instead, AHOs offer incentives that
developers can earn in exchange for producing this needed housing. Of course
there is no need to choose one or another: AHO compliment Inclusionary
Housing and other housing policies.

What does it take fo make an AHO successful?

Organizing, technical assistance, and political will are all necessary to ensure
that a local AHO becomes an effective tool for generating much needed homes
that people from the local community can afford. Political buy-in and community
support are also needed to make sure that the AHO policy has incentives strong
enough to lead to real results.
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Zoning Ordinarnce
Revisions & Code
Enforcement
Subcommittee Meeting .
10/0112

Item 3

Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: Zoning Ordinance Revision and Code Enforcement Subcommittee
' (ZORACES) Members Sibert and Peak

Prepared by: Stephanie Danner, Senior PlannerCAp
Reviewed by: Stefanie Edmondson, AICP, Principal Planner
. Approved by:  Joyce Parker-Bozylinksi, AICP, Plannlng Du*ec:torClge6

Date prepared: September 20, 72012 ' ' Meeting date: October 1, 2012

Subject: ‘Density Bonus Ordinance and_the Conversion or_Demolition of
Existing Affordable Residential Dwelling Units Qrdinance

RECOMMENDED ACTION: Provide comments and recommendations to staff
regarding: 1) the draft Density Bonus Ordinance; and 2) the draft Conversion or
‘Demolition of Existing Affordable Residential Dwelling Units Ordinance which will be
included as amendments to the Malibu Municipal Code (M.M.C.) and Local Coastal
Program (LCP), with the intent of implementing Program 2.4 — Density Bonus
Ordinance and Program 1.5 — Conserve Affordable Housing in the Coastal Zone, set
forth in the General Plan Draft Housing Element Update.

BACKGROUND: On November 28, 2011, the City Council directed staff to forward a
copy of the draft Housing Element Update to the California Department.of Housing
and Community Development (HCD) to begin the certification process. As part of the
draft Housing Element Update, a number of programs were incorporated to aid the
City in achieving its required share of fair housing as . set forth in the Regional
Housing Needs Assessment (RHNA). The Council directed staff to present the draft
amendments necessary to implement the programs of the draft Housing Element
Update to the Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) for review and comment prior to drafting final amendment Ianguage for
the Council to review.

On July 27, 2012, the City of Malibu received approval‘(preliminary certification) of its
Draft Housing Element Update from HCD. HCD found that the Draft Element wili

Agenda ltem No. 3
Page 10of2 :
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“comply with housing element iaw when adopted by the City Council (via approval of
the amendment to the General Plan). If the Final Housing Element adopted by the
City Council is consistent with the Draft Housing Element, the City will receive final
_ certification.

DISCUSSION: .

1. Density Bonus Ordinance

For many vyears, state law (Government Code Section 65915) has included a
requirement for cities to allow increased density and other incentives for projects that
include affordable housing. In 2004, this law was amended to increase the maximum
density bonus to 35 percent when a project includes at least 20 percent low-income
units or 11 percent very-low-income units, and also require incentives or concessions
such as reductions in development standards for qualifying projects.

Density bonus law includes limited exceptions if a city finds that 1) a density bonus is
not required to achieve affordability; 2) the -density bonus would cause adverse
impacts to public heaith or safety or to a historic resource; or 3) the density bonus
would conflict with other state or federal law. In exchange for this density bonus, the
developer must make the units affordable for at least 30 years. The law also includes
incentives for other public benefits such as moderate-income for-sale units, senior
housing, fand donation, and provision of child care facilities.

The City’s existing density bonus ordinance is located in LCP Local Implementation
Plan (LIP) Section 3.7. The recommended amendment (Attachment 1) includes
adding the text of LIP Section 3.7 to the M.M.C. for consistency purposes as well as
updating outdated sections to conform to current state law. '

2. Conversion or Demolition of Existing Affordable Units

In addition, a secondary item, the Conversion or Demolition of Existing Affordable
Residential Dwelling Units Ordinance, is proposed to be added to LIP Section 3.7. In
accordance with Government Code Section 65590, the LCP and M.M.C. would be
amended to require the replacement of low- or moderate-income units that have
been removed (either by demolition or conversion), whenever feasible.

CONCLUSION: Staff will consider the Subcommittee’s recommendations for
incorporation into the draft amendment language. The amendments to the M.M.C.
and LCP will be forwarded to the Planning Commission for review and
recommendation before going to the City Council for approval. Upon approval by the
City Council, the amendment to the LCP will then be forwarded to the California
- Coastal Commission for review,

ATTACHMENT: 1. Draft Density Bonus Ordinance and Conversion or Demalition of
Existing Affordable Residential Dwelling Units Ordinance

. Page2of2 Agenda item No. 3
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3.7. ~ AFFORDABLE HOUSING
3.7.1. RESIDENTIAL DENSITY BONUS ORDINANCE
A Purpose and Intent.

The purpose of this section is to implement the incentive programs provided in the State density
bonus regulations (Govemment Code Sections 65915 through 65918) in order to provide
additional opportunities for the provision of affordable housing within the City of Malibu. The
intent of the following regulations is to ensure that, to the mammum extent feasible, the provisions
of Government Code Sections 65915 through 65918 are jsipleented 1) in a manner that is
consistent with the policies of the City of Malibu GengialiPlan, and 2) in a manner that is
consistent with the certified Local Coastal Program. policies and zoning ordinance
provisions.

B. Applicability,

projects that comply with all standard o t@

_ nent Code Section 65915, to build no
more than 35 percent more umts than é+, rope 1

y% oning \iregiii_rordmanly allow when a project

effect on coasty] :
have an advers esources, before approving a density increase, the City shall
i ntives and conoessions and their effects on coastal resources.

resources to the extent feasj

For the purposes of this section, “coastal resources” means any resource which is afforded
protection under the policies of Chapter 3 of the Coastal Act, California Public Resources Code
Section 30200 et seq., including but not limited to public access, marine and other aquatic
resources, environmentally sensitive habitat, and the visual quality of coastal areas.

Attachment 1
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D. - Filing Requirements.

In addition to other filing requirements in the Local Coastal Program, an applicant who, pursuant
to Government Code Section 65915, is seeking approval of a density bonus or both a density
bonus and an incentive or concession identified in Government Code Section 65915(k), must
provide: :

L. The information required to demonstrate that the project meets. all requirements of
Government Code Section 65915; : :

2. Information demonstrating that any requested incenﬁve"'or concession is necessary in
order to provide for affordable housing costs, as defined.in' Health and Safety Code Section
50052.5, or for rents for the targeted units to be set as speclﬁed in Government Code Sectron
65915(c), S S

- 3. A discussion of whether the method P

requested density bonus will have an adverse; effect on coastal resources If the apphcant
mdlcates or if the City determines, that the method propo;;ed for accommodatmg a requested

method on coastal resources, and 't-‘

éthod that is mo}s’g_protectlve of 31gn_1ﬁcant coastal
resources; and : G

4. A discussion of W et er‘any 1ncent1Ve Or Cone S1on requested by the applicant will have
an adverse effect on. coastal resourees. If the'appli¢ i._t mdrcates, or if the City determines, that an
incentive or concession’that is requested will: Hiaye an adverse effect on coastal resources, the

e Iternative incentives or concessions and their
effects on coastal. resources, and: thh of the: ;-ffeasrble incentives or concessions is most
protectrve of 51gmﬁcant coastalf, ; sources . £

E. Procedures for Approval

1. © When required by Government Code Section 65915, the City shall grant a density bonus
that allows the applicant to build no more than 35 percent more units than a property’s zoning
would ordinarly allow trf the Crty _ﬁnds

./

a. The project is for any ‘one of the types of residential projects described in Government
Code Section 65915(b);

b. The project complies with all standards set forth in Government Code Section 65915; and
c. The project 1s a housing develepment consisting of five or more units.

2. In accordance with Government Code Section 65915(f), the density bonus shall be

calculated based on the otherwise maximum allowable residential density under the applicable
zoning ordinance and land use element of the gencral plan. The “otherwise maximum allowable
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residential density” shall mean the maximum density determined by applying all site-specific
environmental development constraints applicable under the zoning ordinance and the Local
Coastal Program. .

3. In all density calculations, fractional units shall be rounded to the next whole number.

4. In addition to a density bonus, the City shall grant incentives or concessions pursuant to
Government Code Section 65915(d) to a qualifying housing development. -

5. For any housing development where the City approves-a _density bonus, prior to issuing
the coastal development permit, the owners must record any affordable housing agreement, as
described in Section 3,7.3 of the LIP, that provides that the.affordable units in the development
must remain affordable (as defined in Government Code Sectlon 65915) for 30 years.

3. 7 2. CONVERSION OR DEMOLITION 01" AFFORDABD R_E_SIDENTIAL UNITS

A, Purpose.

e i
L

\i‘f? >

1. Ensure, to the maximum extent feaSIble that paj'_ els‘ currently pr0v1d1ng affordable
housing continue to provide affordable. housing whe» __-:'--fea51ble and that ‘feplacement of .
affordable residential units be provided: when conversions er: demolitions of such structures take
place. This section is in part desxgnated to meet the reqmrements of the Me]]o Act (Government
Code Section 65590). - :

L Ny e T . .
2. Maintain thg--n_umber of low- and moderate-income dwelling units within the coastal
zone. B : 2

B. Deﬁmtmns

As used i ﬂ'llS section

1. “Affordab]e Re&dentlal Unit” means a unit that would be rented at a rate affordable to a
lower or moderate income household '

2. “Conversion” means a change of a residential dwelling, including a mobile home, as
+ defined in Section 18008 of the Health and Safety Code, or a mobile home lot in a mobile home
park as defined in Section 18214 of the Health and Safety Code, or a residential hotel, as defined
in paragraph (1) of subdivision (b) of Section 50519 of the Health and Safety Code, to a.
condominium, cooperative, or similar formn of ownership, or to a non-residential use.

3. “Lower income households” means persons and families whose income does not exceed
the qualifying limits for lower income families as established and amended from time to time
pursuant to Section 8 of the United States Housing Act of 1937. The limits shall be published by
* the department in the California Code of Regulations as soon as possible after adoption by the
Secretary of ‘Housing and Urban Development, In the event the federal standards are
discontinued, the department shall, by regulation, establish inceme limits for lower income
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households for all geographic areas of the state at 80 percent of area median income, adjusted for
family size and revised amnually. Lower income households include very low income
households, as defined in Section 50105, and extremely low income households, as defined in
Section 50106.

C. Applicability.

The provisions of this chapter shall apply to the conversion or demolition of existing residential
dwelling units within the coastal zone occupied by persons or families of low or moderate
income (“affordable residential units”), as defined in Health and Safety Code Section 50093,
when the conversion or demolition of three or more dwelling units located in one structure.

D. Exemptions.

The provisions of this chapter shall not apply to _the'followmg

i. Demolition of a Public Nuisance. The demohtlon ofa res1dent1a1 Structure that has been
declared a public nuisance in compliance with the provisions of Health and: Saf ety Code Division
13 (commencing with Section 17000) or any City ordinance’ enacted pursuant+o those provisions
shall be exempt from the provisioris _of ‘this chapter. For :prirposes of this chaptér, no structure,
which conforms to the standards that > dpplicable at the time the structure was constructed
and that does not constitute a substandaf&stﬁi S ©;.85 provided.in Section 17920.3 of the Health
and Safety Code, shall be deemed to bea: pubh visance solely because the structure does not
conform to one or more: o €. current provtlsmns of theLocal Implementatmn Plan;

2

2. Replacement with a Co _:taI Dependent/Usa The ‘conversion or demolition of a
residential structure for\purposes_o nonresidéntial use that is either “coastal dependent,” as

2

defined in Public; .Resources. Code S,‘_c'tien 30101 ~0r “coastal related,” as defined in Public

vde- Sect:on 30101 3; or

Resource “

Avallablhty The conversmn or demolmon of a residential structure when there are

3.
less than SBacres, in aggregate of pnvately—owned vacant land available for residential use
within the Clty 2 - -

E. Rev1ew Authonty

1. Director. The adm1n1strat1on of this chapter shall be delegated to the Director and shall
comply with the Mello Act, as it may be amended from time to time.

2. Determination. The Director shall make a determination as to the applicability of this
chapter when a residential structure is to be converted or demolished. If applicable and based on
the documentation provided in compliance with Section 3.7.2(G), the Director shall make
determinations as to:

a. How many units were occupied by low- and moderate-income persons or families;
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b. Whether the conversion or demolition proposes to go from residential to nonresidential
and if so whether the proposed new use is coastal dependent;

C. Whether a feasibility analysis is required to be prepared,

d. The feasible number of affordable units required to be .replaced, if any; and

e. Whether the required replacement affordable units are to be located on site or off site.
3 Referral to Planmng Commission. The Director may defer action and refer a

determination to the Planning Commission for a dec1s1on o cany of the matters outlined in
subsection (2) of this section.

4. Administrative Act. Determinations made by the D1rector-under the provisions of this
chapter are an administrative function. The deteg '
of complying with the purpose of thlS chapter.
Implementation Plan.

F. Replacement of Affordable I

b. Non-Restricted Us £ ffordable dwelling units that were not previously required to be
restricted to low- or moderaté&income persons or families through an existing affordable housing
agreement, but are now required to be provided in comphance with this chapter, shall remain
affordable for a minimum of 30 years.

G. Determining Requ1rements for Replacement Units.
1. Required Documentation. The property’s affordability status shall be documented by the

Planning Department. Affordability is measured by the income level of all current tenants. This
information, along with information provided by the current tenants to the Planning Department,

137



will be used to determine if affordable dwelling units currently exist and the need to replace
those units in compliance with the requirements of this chapter.

2. Information to Be Provided.

a. In order to make a determination of a property’s affordability status, the applicant shall
provide the following information regarding the subject property:

1. Address of the property;

L. Total number of existing units;

1. Income of the tenants;

and if the ev1ct1i)n was for the puﬁrpose of avoiding the requirements of this chapter.

b. Ifa substannal"‘number of persons or families of low or moderate income were evicted from
the subject residential structyre within one year prior to the filing of an application to convert or
demolish that structure, the’"‘"w,cﬁons shall be presumed to have been for the purpose of avoiding
the requirements of this chapter and the applicant for the conversion or demolition shall bear the
burden of proving that the evictions were not for the purpose of avoiding the requirements of this
chapter :

4. Residential Use Not Feasible. If the conversion or demolition of a residential structure is for
the purpose of replacement by a nonresidential use that is not “coastal dependent,” and the
Director has determined that a residential use is no longer feasible in that location, the Director
shall require replacement of any dwelling units occupied by persens and families of low or
moderate income.
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H. Feasibility Analysis.

1. Feasibility Analysis Required.

a. If the applicant claims that it is not feasible to provide affordable replacement dwelling
units an independent feasibility analysis shall be prepared prior to any approvals being granted

for the proposed project.

b. The test of feasibility shall be conducted us1ng the income levels contained in the General
Plan, Housing Element. S

2. Feasibility of Replacing Affordable Units.

successful manner within a
ntal, social, and technical

a. “Feasible” means capable of being accomphshed m"

reasonable period of time, taking into account €conémic, envird
factors. -

b. If the feasibility analysis determines that 1tis not feasible to replace the affordable units,
the analysis shall provide an explanatlon of why it is not feasible, 1nc1ud1ng thfhorowsmn of the
units both on site and off site. ST :

3. Feasibility Analysis Preparati 3 feas1b1ltty ana1y31s shall be prepared by an
independent firm under th d'rection 0\; “the Depa ment The selected firm shall have pnor
experience in the prep : i
neutral opinion as to:

L Feasxblhty Analys

Ifa feasibi 1ty~analys1s 18 reqmred-ln complzance Wlﬂ’l ,Sect1on 3.7.2(H) (Feasibility Analysis), the
total cost of the ana1y31s shali be pa1d in compllance with the City’s master fee schedule.

3. Flndlngs to Conclude that the Replacement of Units is Not Feasible,

In order to conclude that the replacement of affordable dwelling units is not feasible the review
authority shall first ﬁnd all of the followmg :

i.  The fea31b111tyr anal is'was prepared in a professional and appropriate manner, and the
facts and information presented in the feasibility analysis are accurate to the best of the review
authority’s knowledge; and

2. The feasibility analysis concluded that the provision of affordable housing as required by
this chapter and the Mello Act (Government Code Section 65590) is not feasible.
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K. Affordable Housing Agreement.

An affordable housing agreement shall be executed pursuant to Section 3.7.3 of the LIP. The
agreement shall provide that the replacement dwelling units be available for occupancy within
three years from the date work commenced on the conversion or demolition of the existing
dwelling units. -

3.7.3. AFFORDABLE HOUSING AGREEMENT

An applicant that chooses any option for satisfying the affordability requirements of this chapter
shall enter. into an affordable housing agreement with«the City. The affordable housing
agreement shall be executed in a recordable form prior to: fhie issuance of a building permit for
any portion of a project including affordable units, subj -requirements of this chapter.

1.

a.

€. Period of Affordabﬂrty
dwelling units remain affordable fi
f Procedures for ‘tenant selec.ron art cess for qualifying prospective houscholds for
income eligibility; 2

g Provisions and/or documents for ‘resale Testrictions, deeds of trust, rights of first refusal
for owner-occupied units, or restrlctrons for'rental units; '

h Performance guarantees;(e g , a cash depos1t bond, or letter of credit) as required by the
review authority; and ~ :

i Provisions for the enforcement and penalties for violation of the agreement.

2. Recording of Agreement. Affordable housing agreements in a form acceptable to the City
Attormey and approved by the Director shall be recorded against the owner-occupied affordable
units and the project containing rental affordable units. Additional rental or resale restrictions,

deeds of trust, rights of first refusal and/or other documents shall also be recorded against owner-
occupied affordable units.

3.74. AFFORDABLE HOUSING FUND {placeholder]
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ltem 4

Zoning Ordinance Revisions and Code
Enforcement Subcommittee Agenda Report

To: | Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) Members Sibert and Peak

Prepared hy: Stephanie Danner, Senior Planner %UO
Reviewed by:  Stefanie Edmondson, AICP, Principal Planner
Approved' by: Joyce Parker-Bozylinksi, AICP, Plannlng Dwect@ci6

Date prepared: September 20 2012 : Meeting date: October 1, 2012

Subject: Residential Care Facilities, Emergency Shelters, Transitional and
Supportive Housing, and Single Room Occupancy Housing

RECOMMENDED ACTION: Provide comments and recommendations to staff
regarding the draft language to add residential care facilities, emergency shelters,

transitional and supportive housing, and single room occupancy {SRO) facilities as

permitted uses in specified zoning districts to the Malibu Municipal Code (M.M.C)) .
and Local Coastal Program (LCP), with the intent of implementing Program 3.2 —

Remove Regulatory Barriers to Affordable Housing and Housing for Persons with

Special Needs, set forth in the General Plan Draft Housing Element Update.

BACKGRQOUND: On November 28, 2011, the City Council directed staff to forward a
copy of the Draft Housing Eiement Update to the California Department of Housing .
and Community Development (HCD) to begin the certification process. As part of the
Housing Element Update, a number of programs were incorporated to aid the City in
“achieving its required share of fair housing as set forth in the Regional Housing

Needs Assessment (RHNA). The Council directed staff to present the draft
amendments necessary to implement the programs of the draft Housing Element
Update to the Zoning Ordinance Revision and Code Enforcement Subcommittee
(ZORACES) for review and comment prior to drafting final amendment language for
the Council to review.

On me 27, 2012, the City of Malibu recei\}ed approval (preliminary certification) of its
Draft Housing Element Update from HCD. HCD found that the Draft Element will

Agenda ftem No. 4
Page 1 of 4 _
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comply with housing element law when adopted by the Council (via approval of the
amendment to the General Plan). If the Final Housing Element adopted by the
Council is consistent with the Draft Housing Element, the City will receive final
certification.

DISCUSSION: Draft Housing Element Update Program 3.2 includes a plan to
amend the M.M.C. and LCP, as required by state law, to allow residential care
facilities, emergency shelters, transitional and supportive housing, and SRO facilities
in specified zoning districts, in accordance with state law.

A. Residential Care Facilities

State law requires that licensed residential care facilities with six or fewer residents
(excluding the operator and staff) be treated as a single-family residential use for -
zoning purposes. As.such, these small care facilities must be permitted by-right in all
- residential zones. Larger care facilities (in excess of six residents) may be required
to obtain a conditional use permit.

Staff recommends that the LCP and M.M.C. be amended to permit small licensed
residential care facilities (maximum six residents) by-right in all residential zones,
and large residential care facilities (seven or more residents) in the Commercial
General (CG) zoning district subject to a conditional use permit, where such projects
would be compatible with the surrounding uses. '

There is already a definition for residential care facilities in the LCP and M.M.C. Staff
recommends bifurcation of the existing definition to create separate definitions for
small and large residential care facilities. Small residential care facilities are already
permitied uses in the Rural Residential (RR), Single-Family (SF) and Multi-Family
(MF) zoning districts. However, these facilities are required by state law to be
permitted in all residential zones. As such, an amendment must be processed to
allow them in the Multi-Family Beachfront (MFBF) zoning district. In addition, it is
suggested that large residential care facilities be conditionally permitted in the CG
zoning district.

Draft LCP and M.M.C. amendment text for residential care facilities is provided in
Attachment 1. ' :

B. Emergency Shelters

New state law (Senate Bill (SB) 2), adopted in 2007, requires every city to designate
at least one zoning district where a permanent emergency shelter may be
established “by-right” (i.e. without a conditional use permit or other discretionary
approval) subject to objective development standards.

' Agenda Item No. 4
Page 2 of 4
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Staff recommends that the LCP and M.M.C. be amended to establish definitions for
both permanent and temporary emergency shelters and allow permanent emergency
shelters as a permitted use by-right in the CG and Institutional zoning districts
~ subject to appropriate development standards consistent with SB 2.

Temporary shelters, to be established only during emergencies, will be added as a
permitted use in all zoning districts. The City's emergency shelter program includes
all four public schools (Juan Cabrillc Elementary, Point Dume Marine Science,
Webster Elementary. and Malibu High School) as potential shelters for use on a
temporary basis. Additionally, the City has the possibility of using Bluffs Park as a
temporary emergency shelter.

Additionally, language related fo development standards for these permanent
emergency shelters and the appropriate application process is proposed. Objective
standards may be applied, including maximum number of beds, required parking,
lighting and landscaping, provision of onsite management, length of stay and
security. '

Draft LCP and M.M.C. amendment text for emergency shelters is prowded in
Attachment 2.

C. Transitiona) and Supportive Housing

SB 2 also limits the extent to which cities can regulate transitional and supportive
housing. Staff recommends that the LCP and M.M.C. be amended to establish
definitions and clarify that transitional and supportive housing are residential uses
that are subject only to the same regulations and procedures as other residential
uses of the same type in the same zone consistent with the SB 2. '

Draft LCP and M.M.C. amendment text for transitional and supportive housung is
provided in Attachment 3.

D. Single Room Occdpancy (SRO) Facilities

Pursuant to state law, staff recommends that the LCP and M.M.C. be amended fo
establish a definition, identify appropriate locations, and create development
standards that will encourage and facilitate the production of SRO units. An SRO
facility. is a structure that provides living units that have separate sleeping areas,
having some combination of shared bath or toilet facilities, and generally range in
size from 150 square feet to 400 square feet per unit. State law mandates that at
least one zone be identified to permit SRO units “by-right” (i.e. without a conditional
use permit or other discretionary approval) subject to objective development
standards.

Agenda ltem No. 4
Page 3of 4
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The SROs can help address the needs of seniors, college students, service workers
and domestic employees with extremely-low incomes. Staff recommends that SRO
facilites be allowed in the CG zoning district, direcling their development near
employment, services and public transit. SROs are seen as a mixed use type of
housing which is more approprlate for commercial areas than residential areas.

Draft LCP and M.M.C. amendment text for SRO facilities is provided in Attachment 4.
CONCLUSION: In addition to the proposed amendment language for the items

discussed.in this report, Table B of the LCP must also be amended to reflect these
changes and is included as Attachment 5. '

Staff will consider the Subcommittee’s recommendations for incorporation into the
draft amendment language. The amendments to the M.M.C. and LCP will be
- forwarded to the Planning Commission for review and recommendation before going
to the City Council for approval. Upon approval by the City Council, the amendment
to the LCP will then be forwarded to the California Coastal Commission for review.

ATTACHMENTS:

Draft Amendment L.anguage - Residential Care Facilities

Draft Amendment Language — Emergency Shelters

Praft Amendment Language — Transitional and Supportive Housmg
Draft Amendment Language — SRO Facilities

Draft Amendments to Table B of the LCP

GORBON -
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Residential Care Facilities

Draft Amendment Language
1. Residential Care Facility, Small
Definition: Any family home or group care facility serving six or fewer
persons in need of personal services, supervision or assistance essential

for sustaining the activities of daily living or. for the protection of the
individual, excluding jails and other detentiondacilities.

'Residential (RR), Single-

Proposed Locations: Permitted use in the:Rt
ami[y Beachfront (MFBF) zoning

Family (SF), Multi-Family (MF) and Mu;
districts. :

g . Y
cility servmg%seven or more

Ja
%lsmn or assmtance essential

Attachment 1
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Emergency Shelters
Draft Amendment Language
1. Emergency Shelter, Temporary

Definition: Any facility with overnight sleeping accommodations, the
primary purpose of which is {o provide temporary shelter for individuals
and households made temporarily homeless due to a disaster (e.g. fires,
earthquakes, etc.), the temporary use of which terminates at the
conclusion of the event. :

Proposed Locations: Permitted use jr_r-alil zbniri'g._districts_
2. Emergency Shelter, Permanenf:-?:i E

Definition: Housmg with minimal supporhve services for homeless persons,

. victims of domestic violénce, persons: requiring temporary tousing, and
other individuals and hod holds made temporarily homeless due to
disasters (e.g. fires, earthq._ kes; -efc.), thatis limited to occupancy of six
months or less by a horrieless person and operated by a government
agency or prlvate non prof t organlzatson -
Proposed Locatlons Permltted use in the ‘Commercial General and
Institutional zonlng dtstrrcts :

_‘Development Standards in add:tlon to the development standards specific
f-?ftoffhe underlying. zonmg district;” permanent emergency shelters shall be
subject to the fol!owmg standards :

a. Each residen ‘shail be provided a minimum of 50 square feet of -
personal fiving _space per person, not including space for common
areas.:in no case shall occupancy exceed 20 residents at any one
time. Bathmg facilities shall be provided in quantity and location as
required in- the California Plumbing Code (Title 24 Part 5), and shall
comply with the accessibility requrrements of the California Building
Code (Title 24 Part 2).

b. The number of off-street parking spaces provided shall be one
parking space per 10 adult beds, plus one parkmg space per
employee on the largest Shiﬁ :

: Attachment 2
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. Outdoor activities such as recreation, drop-off and pick-up of
residents, or similar activities may be conducted at the facility.
Staging for drop-off, intake, and pick-up should {ake place inside a
building, at a rear or side entrance, or inner courtyard. Emergency
shelter plans must show the size and location of any proposed
waiting or resident intake areas, interior or exterior.

. Prior to commencing operation, the emergency shelter provider must
have a written management plan, which shall be approved by the
Planning Director. The managementgp"”n‘ must include, but is not
limited to, provisions for staff trainin dent identification process,
neighborhood -outreach, policies a'rdlng pets, the timing and
placement of outdoor activitie ""u:temporary storage of residents’
personal belongings, saféty.- and secufity, loitering = control,

management of outdoora as, screening ofrresidents to ensure
compatibility with services ‘provided at the fac:hty and training,
counseling and social service' ,:'_egra 1§ f@r residenits:: as apphcable

Each emergency she&ter shall have an onsite management office,
“with at leastione employee present at all times the emergency

sheiter is in operation oris occupied by at least one resident.
Each emergency shelter shall have onsite security employees, with
at least one sécurity employee present at all times the emergency
- shelter is in operation or is occupied by at least one resident.

Facilities must provide a storage area for refuse and recyclables that
is enclosed by a six-foot high landscape screen, solid wall, or fence,
which is accessible to collection vehicles on one side. The storage
area must be large enough to accommodate the number of bins that
are required to provide the facility with sufficient service so as to
avoid the overflow of material outside of the bins provided.
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k. The emergency shelter facility may provide one or more of the
followmg specific facilities and services, including but not limited to:

ii.
iii.
iv.
V.
vi.

Commercial kitchen faciliies designed and operated in
compliance with the California Retail Food Code;

Dining area; ‘
Laundry;
Recreation room,;
Support services (e.g. training, counselmg, etc.); and
Child care facilities. :

consistent with Chapter 17.40, the” S irector shall issue a
development permit. o

ents of this title and is
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Transitional and Supportive Housing
Draft Amendment Language
Definitions:

Dwelling, Transitional Housing: A project that ‘has as.its purpose
facilitating the movement - of homeless individuals and families fo
~ permanent housing within a reasonable amount of time (usually 24
months). Transitional housing includes housing primarily designed to serve
deinstitutionalized homeless individuals and ‘other homeless individuals
with mental or physical disabilities and: homeless families with children.
Transitional housing is a residential use that g ‘subject only to the same
‘regulations and procedures as other reS|dent[amse$ of the same type in
the same zone consistent with the Falr Housing Act>. "> N

\\ \

Dweliing, Supportwe Housmg Long term:jfff_ commumty—based housing
that has supportive services for homeéless pérsons with. dlsabzhtles This
type of supportive housiiigsgnables speCIaI needs populations to live as
independently as possiblée:in wpermanent settlng The supportive services
may be provided by the organtzatlon imanaging:the housing or coordinated
by the applicant and. provided by other [E)l}bllc or:private service agencies.
Permanent housmg can be prowded in“one: structure or several structures
at one site of’in multzp!e structures.at scattered sites. There is no definite
length of stay: Supportlve housing is residential use that is subject only to
the.same-reg uiatlons ‘and. procedures as other residential uses of the same
type in‘the. same zone' cons;stent Wlth the Fair Housing Act
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Single Room Occupancy (SRO) Facility
Draft Amendment Language

Definition: A structure that provides living units that have separate sleeping
areas and may have private or some combination of shared bath or toilet
facilities. The structure may or may not have separate or shared cooking
facilities for the residents.

Proposed Location: Permitted use in the. Commercua! General zoning
district.

Development Standards: In addition.to the de\relopment standards specific
-to the underlying zoning dlstnct SRO facnllt:es\sha!l be subject to the
following standards: ..

a. SRO units shall be for the purposes af prowdmg affordable housing
and shall not serve the purpose of recreatlonal or travei heeds.

Y,

b. Size / Occupancy Manl . size of 150 square feet, maximum of
400 square feet and’ maXImu !of two persons

d. Bathrodm An SRO unit is not requ1red to but may contain partial or

.= fall- bathroom . facilities:- If a fall bathroom facility is not provided,

- ‘¢ommon bathroom facilities- shal! be provided in accordance with the

- Cahforn:a‘Bqu ng Code for congregate residences with at least one
S full bathroom per ﬂoor

e. ::Kltchen An SRO unlt is not requrred to but may contain partial or full
kitchen facilitiés. If a kitchen is not provided, at Ieast one common
full k:tchen must be provided per floor.

f. The SRO must provide 24 hour onsite management. The applicant
shall provide a copy of the proposed rules and residency
requirements governing the SRO. The management will be solely
responsible for the enforcement of all rules that are reviewed and
approved by the Planning Commission as part of a conditional use
permit.

g. Off-street parking must be provided at a rate of one parking space

per two units, inclusive of guest parking.

- Attachment 4
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~h. Facilities must provide a storage area for refuse and recyclables that
is enclosed by a six-foot high landscape screen, solid wall, or fence,
which is accessible to collection vehicles on one side. The storage
area must be large enough to accommodate the number of bins that
are required to provide the facility with sufficient service so as to
avoid the overflow of material outside of the bins provided.

Application Process: A conditional use permit shall be required for the
development of SRO facilities pursuant to=M.M.C. Section 17.66. A
conditional use permit for an SRO facility-shall be decided upon by the
Planning Commission. : '
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|

| TABLE B PERMITTED USES — DRAFT AMENDMENT

KEY TQ TABLE {in addition to a coastal development permit, the following permits are required.)

P Permitted use

MCUP | Requires the approval of a miner Conditional Use Permit by the Director

cop. Requires the approval of a Conditional Use Permit

A Permitted only as an aceessory use to an otherwise permitted use

LFDC Regquires the approval of a Large Family Day'Care permit

WTF Requires the approval of a Wiretess Telecommunications Facility

. Not permitied (Prohibited)

Single--family
residential

_ [Manufactured homes
Multiple-family
residential (including
duplexes,
condominiums, stock
cooperatives,
apartments, and similar
developments)

Second units

Mobile home parks
Mobile home park
accessory uses
(including recreation
facilities, meeting
rooims, management
offices,
storage/maintenance -
buildings, andather. -
similar uses). <
Mobile homéas . .
residence during” P P P |MCUP} e ] o . . . . s | . . . . .
constraction e e : : :
Accessory uses {guest
units, garages, bams,
pool houses, pools,
spas, gazebos, storage
sheds, greenhouses
(non-commercial),
sports courts {non-
11urninated), corals
(non-commercial), and
similar uses) '
Residential-Sinall

facilities (serving 6 or
fewer persons)
Larpe residential care
facilities (serving Tor
more persons)

T
(L]
10
1.
e
1.
(E]
3
1]
e
le
3
o
e
1o
e
I

Attachment 5
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i ST BRSPS RREAT S v 4 4 z i} 3 5
Supportive housing P P P E P | = : * . L] L L] : L] : L]
Transitional housing P P P P P * H s 2 . s s 1 O . :

I Ocs—l‘g_“*z le;?”;a cility * . ® [ L : L] * ¢ 3 s |CUP| o L] ] .
Small family day care
(serving 6 or fewer A A A . . . . . . . . . . . . .
persons)

Large family day care .
(serving 7 to 12 LFDC | LFDC | LFDC . . - - . . - . . ¢ . . .
persons)
H celpations v/ F ¥ b .
ome ecetp MCUPYMCUP{MCUP|MCUP?

Domestic animals kept )
as pets or for personal | A A A A A . . . o el . . . . .
use s e
Equestrian and hiking BT )
trails (public and P P P P 2 Pl Pl P P P
private) i
Equestrian riding and
training facilities and
activitics including )
boarding of horses and o
domestic animals,
tournaments, shows
and contests (including
accessoTy uses such as
club house with food
and beverage service,
pro shop, tack shop,
riding rings,
boarding/training/show
facilities, bamns, .
parking lots, sports
courts, and living
acconnnod__aﬁgiﬁs';for
members, their guests,
participants, L
employees and persong| -
required for the
operation and
maintenance of such
facilities)

Grazing of cattle,
horses, sheep o1 goats,
including the
supplemental feeding
of such animals,
provided that such
prazing is not a part of
mor conducted in
conjunction with any
dairy, livestock feed
vard, livestock sales
yard or commercial
riding academy located
on the same preimises

CUPYL e » CUP . . CUP . . . IS

P! . . . s |CUPY . . . . . . . . . .
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USE "RR | sF | mMF IMFBFIMUR] ¢ [BPO| ¢N [ cC [cv-a]cv2] ¢G [ 0s | I | PRF [RVP
AGRICULTURAL/ANIMAL-RELATED {continued) '

Raising of horses and
other equine, cattle,
sheep and goats,
including the breeding
and training of such
animals

Boarding of horses as
a commercizl use
Raising of hogsorpigs| P . . . ¢« |[CUP{ = . . * . . . v . *
Raising of poultry,
fowl, birds, rabbits, .
fish, bees and other P . * . o« {CUP} = .
animals of comparable
nature .
Greenhouses P . cup . « [ CUP .
Raising of crops (field,
tree, bush, bemy row,
nursery stock, ete.) A A cup . . -
provided no retail sale i
from the preimises

P A . . - curp » . - - . . . . . *

MCUP" . L] L] . . L) . . . . - . . .. .

Convenience stores

Food markets . . . . . . . .
Hardware, garden

L] L] * - L] L *
supply stores
Liguor stoges . . . . .
Plant nusseries » . . . .
Prescription o | . . . .
pharmacics
Stationary supplies .. . . . .
Visitor-oriented good
such as recreatiorial
equipment and, - . . . .

clothing, sdiveniss,
local arts/erafts; and

Bakeries (no on-site
seating)

Barber shops, beauty
salons

Laundry, dry cleaners »
Miscellaneous services
including travel
agencies, photocopy
services, photographic
processing and
isupplies, inailing
services, appliance
repair, and similar uses
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o P P p
‘[unstitetions
Health care facilities . . . . . + lcup cupt|cup'; Ccup CUP| o«
Medical, dental,
: phySl'ca] thcr_ap_y, and R . . N .- P P pis P P . .
veterinary clinics and .
offices
- » . . P P P P P - o

cutdoor food vending
stands

Amphitheatre

Bars . * . . . Ccup | CUP . .
Live entertainment . . . . - CUP | CUP . .
Movie theaters . . . . . CUP | CUP . .
Refreshment stands, '

ice crearn stands, and

other fixed location 3 . . . - cup LI

Restaurants ]

washing/detatling

Service stations

automobile storage

Camping

(without convenience . . . . CUP | cupP . .
market)
Towing and o . . cup . .

Guest Cabins

Cominunity stage
theaters

Cultural and antistic
uses (such as”
museums, ga]len"és,
performing arts
venues)

cup

cup

cure

Cup

Dance studios

Golf driving ranges

Cup

cup

CuUP

Hezlth clubs

Hotels

s lrgd]e jrg

cup

L]
e |Tigie

Motels, bed and
breakfast inns

cup

cup

Parks, beaches, and
playgrounds

cup

Cup

Ccur

cup

cup

cur

Public Beach
Accessway

Recreation facilitics
(swimming pools,
sandboxes, slides,
swings, lawn bowling,
volleyball courts,
tennis courts and

" {similar uses)

CUP

cup’

CUP*

cup
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Recreation facilities
(neighborhood - for
use by sustounding
residents and cperated
by a non-profit
corporation or
neighborhood
association for non-
commercial purposes)

. Ccup

CuUpP

CUPp

CUP

cur

cur

Recreational vehicle
parks

Ccur

Sports courts (lighted)

Charitable,

philanthrepic . . . . . Cur| e .
activities

(Churches, temples,

and other places of . . CUP . . CUP| = .
worship

Community centers . . . . . CUP| o .

Day care facilities,
nursery schools

Educational (non-

antennae and faciliti

e

Canstruction services

CuUp

profit) activitics F i el *

Educational

institutions {public or . o [CUP| = .

private)

Emergency N

communication and CUP*| CUP | CUP § CUP | CUP | CUP

service facilities

Permartent emergency . . P . P . .

P B P B P P P

Hclipad sitcs . ) o . - . - - - »

Govermiment. facikities Plr|r » [CUP| » .

Libraries, museuns . . - « | CUP . .
. . . . CUP Y N

Public utility facilif CUP'|CUP*{CUP| = |CUP| = .

Research institutions . . . . CUP . .

Residential care

facitities for the CUP {CUP'|CUP*| o JCUP| o .

elderly

Wastewaltcr storage . . e R . . o . . . . CUP R R R R

and hauling .

Wireless

telecommunications WTF . . - . WTF | WTIF § WIF | WTF | WTF | WTF | WTF | WTF | WTF | WTF | WTF

treatment of products

(neighborhood- . . ) . . . » . . . CUP . . . .
serving)

Manufacturing,

processing, or . . . . . . . . . . s |CUP| = . . .
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Masonry and bul[dmg

- . » P . - . -
supplies
Metal welding . . . P . . . .
Res_earch and development, . . . cupl o . . .
testing facilities
Self-storage . CUP | CUP CUP] » . . .

Wholesale, storage, and

residential)

Uses permitted by right that

aperate between the hours of’ . . M . .
11:00 p.m. to 7:00 a.m,

Mixed use (commercial and cup| . R . R

Notes:

By hand only

=R GRS ol

Subject to Residential Development Standards (Sectlon 3.6)
Subject to Home Occupations Standards [(Section 3.6(0)]
Use Prohibited in Environmentally Scnsitive Habitat Areas '
This commercial use may be permitted onty if at least 530% of the total ﬂoor rea of thq prOJect is devoted tovisitor serving commercial use
CUP for veterinary hospitals '
Maximum interior occupancy of 125 persons
If exceeding interior occupancy of 125 persons

Use permmed only if ava:lable ta general publlc
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June 28, 2013

Todd Nelson
manatt | phelps | phillips
11355 West Olympic Boulevard, Los Angeles, California 90064

BACKGROUND

Todd Nelson of Manatt, Phelps, and Phillips requested that Forde Biological Consultants (FBC) peer review
the Biological Resources section of the 2008 - 2014 Housing Flement Update EIR prepared by Rincon
Consultants Inc. on behalf of the City of Malibu, In addition to reviewing the Biological Resources section
of the 2008 - 2014 Housing Element Update EIR, FBC also reviewed the City of Malibu 2008-2014 Housing
Element Update Preliminary Biological Constraints Analysis included as Appendix C of the EIR and the
Project Description section of the 2008 - 2014 Housing Element Update EIR. The proi)osed 2008 - 2014
Housing Element Update EIR will establish new housing goals, policies, and programs for the entire City of
Malibu. Many of these goals, policies, and programs will apply citywide and include amending the zoning
regulatons for three properties commonly known as 28517 Pacific Coast Highway (APN 4467-013-022 and -
023), 28401 Pacific Coast Highway (APN 4467-012-005), and 3700 La Paz Lane (APN 4458-022-023 and -024).

FBC is familiar with the biological resources located in the City of Malibu and has prepared more than 200
Biolegical Assessments for properties occurring in the Santa Monica Mountains. FBC holds US. Fish and
Wildlife Service and California Department of Fish and Wildlife (COFW)} permits to conduct surveys for a

numbert of special-status species including many that are endangered and threatened.

On June 24, 2013, Andrew McGinn Forde of FBC visited the three properties to conduct a biological
assessment and determine if the report prepared by Rincon was complete and accurate. The City of Malibu
General Plan (City of Malibu, 1995), Local Coastal Program Land Use Plan, (City of Malibu, 2002), and Tocal
Coastal Program Local Implementation Plan (City of Malibu, 2002) were referenced as necessary The latter

two documents are referenced herein as the City of Malibu LCP
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CRITICAL HABITAT

FBC determined that cridcal habitat does not occur ar any of the sites, which is consistent with the findings
documented in the Biological Resources section of the 2008 - 2014 Housing Element Update EIR and the City
of Malibu 2008-2014 Housing Element Update Preliminary Biological Constraints Analysis.

STREAMS & WETLANDS

The Biological Resources section of the 2008 - 2014 Housing Element Update EIR states, “Wetlands may be
present along the southern portion of this ravine where it intersects PCH” (Site 1). The City of Malibu I.CP
defines wetlands as ESHA (Environmentally Sensitive Habitat Area). These documents also state that policies
related to streams and wedands that are designated as ESHA zlso apply to streams and weands that are not
designated as ESHA. The City of Malibu LCP does not alow development within wetlands unless it is for
incidental public services, aquaculmure, wetlands-related research, or wetland restoration. The City of Malibu
LCP does not allow development within sweams unless it is for 2 necessary water supply, for flood protection,
ot for restoradon benefitting flora and fauna. The area that is a potential wetland should be investigated furcher

to deterrmine if it meets the definition of a wetland.

PLANTS & PLANT COMMUNITIES

The Biological Resources section of the 2008 - 2014 Housing Element Update EIR.and the City of Malibu
2008-2014 Housing Element Update Preliminary Biological Constraints Analysis documents the dominant
plants that were observed at each site. ‘There is no mention of the non-dominaat species that are present. The

names of alf plants observed should be included in the report,

FBC determined that the plant communities on each of the sites are accurately classified. The Habitat Map
included in the EIR classifies what appears to be a single-family residence or guesthoﬁse as “Ognamentzl.” This

area should be classified as “Distutbed/Developed.

Chapter 4.4.2 of the City of Malibu LCP states that a detailed biological study of the site should include
photographs of the site, There are no photographs. Photographs depicting the plant communities and current

condition of the sites should be included.

NATIVE TREE PROTECTION ORDINANCE

The City of Malibu LCP Natve Tree Protection Ordinance protects native trees including alder (Adms
rhombifolid), California walnut (Juglans californica), oak (Quercres sp.), toyon (Heteromeles arbatifelid), and western
sycamore (Platanss racewosd).  The purpose of the ordinance is to create favorable conditions for the
preservadon and propagation of native trees for the benefit of current and future residents of the City of
Malibu. Trees prbtected by the ordinance must have at least one trunk with a diameter measusing 6 inches or
more or a combination of two trunks with diameters toraling 8 inches or more as measured 42 feet above

natural grade. FBC determined that protected trees occur at each site, which is consistent with the findings
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documented in the EIR. The City of Malibu LCP requires a tree report be prepared and submitted for review

as part of the planning process.

COMMON WILDLIFE

The Biological Resources section of the 2008 - 2014 Housing Element Update EIR and the City of Malibu
2008-2014 Housing Element Update Preliminary Biological Constraints Analysis includes common wildlife
observed or detected at the property but it does not include wildlife that would be expected to occar. The City

of Malibu LCP requites a Est of species expected to occur at each site.

Reptiles observed by FBC at the sites incuded side-blotched lizard (Uta stansburiana hesperis) and western fence
lizard (Scelaporus occidentalis fongipes). Reptiles with potential to occur include, but are not limited to, California
kingsnake (Lampropeltis getwlus californias), chaparral whipsnake (Masticophis lateralis lateralts), gopher snake
(Pitsophis catenifer catenifer), red coachwip (Masticgphis flagellum picens), southern allipator lizard (Efgaria menliicarinata
webkd), western blind snake (Leplotyphiops bumilis humilis), western skink (Ewweres skiltonianns skiltonianus), and
western rattlesnake (Crotalys vindis). The only amphibian expected to occur at the sites is pacific treefrog
{Pseudacris regilla). FBC detected Anna’s hummingbird (Calypie anna), Bewick’s wren (Thryomanes bewickss), black
phoebe (Sayamis nigricans), bushiit (Prafipiparus minimus), California towhee (Melogone erissalis), common raven
{Corvns corax), house finch (Carpodacns mexicanns), lesser goldfinch (Carduelis psaltria), mourning dove (Zenasda
macronra), northern mockingbird (Mimas pobyglottos), redwinged blackbird (Agelwins phoenicens), spotted towhee
(Pipilo marslatus), western scrab jay (Apbelocoma cafifornica), and wrentit (Chamaea fasiata) at the sites. Species
expected to oeeur at the sites at vatious tmes of the year inclade, but are not limited to, American crow (Corvas
brachyrbynchas), Ametican goldfinch (Carduelfis #ristis), American kestrel (Fako sparverius), ash-throated flycatcher
(Myiarchus cinerascens), Allen’s hummingbird (Selaspborons sasin), barn owl (Iys albd), black-headed grosbeak
(Phewcticns welanscephalus), Bullock’™ oriole (Iaterws bullocks), California quail {(Calfpepla californica), Califoraia
thrasher (Toxostoma redivivars), common yellowthroat (Geothlypis trichas), dark-eyed junco (Junco byemals), fox
spatrow (Passerelle liaca), hermit thrush (Catharus guttatns), house wreﬁ (Traglodytes aedot)), notthern {licker
(Colaptes auratus), phainopepla (Phainopepla nitens), red-breasted nuthatch (Sitta Canadensis), ruby-crowned kinglet
(Regrlus calendnia), song sparrow (Melospiza melsdia), western bluebird (Siafia mexicana), western kingbird (Tyrammus
werticalis), winter wren (Troglodytes trogldyter), Wilson's warbler (Wikenia pusilla), white-crowned spatrow
(Zowotrichia lencophrys), and yellow-rumped watbler (Dendroica coronata). Other species are expected to occur,
patticularly during spring and fall migradon. FBC observed California ground squirrel (Qtospermaophilus beecheyi)
and evidence suggesting the presence of Audubon’s cottonuail (Sylvilagns anduboni) or brush rabbiv (Sybélagns
bachmaniy, coyote (Canis latrans), valley pocket gopher (Thomuonys bottad), and woodeat (Neotowea sp.). Mammals
with potential to occur at the sites inclade, but are not limited to, California mouse (Peromysens californicus),
California pocket mouse (Chaetodipns californicusy, deer mouse (Peromyicus maniculatus), long-tailed weasel (Mustela
frenala), Pacific kangaroo rat (Dipadomys agils), raccoon (Progyon fotor), and striped skunk (Mephitis mephitis). Big
brown bat (Epfesicus fusens), California myots (Myo#is californiens), free-tailed bat (Tadarida brasifiensis), Jong-legged

myotis. (Mystrs velans), and canyon bat (Parastreffus hesperns) may forage over the sites, The mature trees and
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structures located on the sites may provide suitable roost, maternal, and hibernation siws for some of these

species. Other species of bat may occur, pardculatly during spring and fall migratdon,

WILDLIFE MOVEMENT CORRIDORS

FBC determined that the sites are not located within mapped wildlife hzbitat linkages as depicted in the
Conservaton Element of the Malibu General Plan (1995) and they are not located within any area indentified
by the California Essental HMabitat Connectivity Project.  This finding is consistent with the findings
documented in the Biological Resources secton of the 2008 - 2014 Housing Element Update EIR and the City
of Malibu 2008-2014 Housing Element Update Preliminary Biological Constraints Analysis.

NESTING BIRDS

‘The Migratory Bird Treaty Act protects the majority of migratory birds breeding in the US regardicss of their
official status. The Act specifically states that it is tlegal ... for émyone to take ... any miggratory bird ... nests,
or eggs”l “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage in any such conduct? The California Fish & Game Code protects the nest or eggs of all
birds and specifically states, “that it is unlawful to take, possess, or needlessly destroy the nest or eggs of any
bird.”® The Code defines “take” as “hunt, pursue, carch, capture, or kill, or attempt to hunt, pursue, catch,

capture, ot kil

There is no discussion in the Biological Resources section of the 2008 - 2014 Housing Element Update EIR or
the City of Malibu 2008-2014 Housing Element Update Preliminary Biological Constrainis Analysis regarding
the potendal for birds to nest at the sites or what species may nest at the sites, only that nesting birds are
protected and that potential impacts to them range from low to high. The vegetation on the sites provides
potential nest sites for birds and cover for ground nesting birds. The structures also provide potential nest sites
for black phoebe, house finch, and swallows. The CDFW recognizes the breeding season in southern
California as occurting between March 1 and September 1; however, some species observed by FBC at the sites
and some that would be expected to occur can nest outside this timeframe including Anna’s hummingbird,
barn owl, Bewick’s wren, bushtit, California thrasher, mourning dove, and northern mockingbird. In general,
Anna’s hummingbird nests from mid-December to mid-Aagust, barn owl nests from January through
November, Bewick’s wren nests mid-February through early August, busheir ﬁest from Febtuary to August,
California thrasher nests November to July, mourning dove nests from February to Seprember, but can nest
year round, and northern mockingbird nests from mid-February unil late Seprember. Rincon Consultants
observed red-tailed hawk (Bateo jemaicensis) during a site visit. Red-tailed hawks nest from February through

July. Based on the above facts, the potential for birds to nest at the sites throughour most of the year is high.

116 US.C §f 702712, Migratory Bird Treaty Act of 1978 as apeended 1936, 1960, 1968, 1969, 1974, 1978, 1956 and 1959
256 CER. §10.12

3 CAL. Fith & Game Code § 3503

4 CAL. Fish & Game Code § 86
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SPECIAL-STATUS SPECIES

The Biological Resources section of the 2008 - 2014 Housing Element Update EIR and the City of Malibu
2008-2014 Housing Element Update Preliminary Biological Constraints Analysis includes species that are
considered by the CDFW to be “Warch List” species and species thar are classified by the CNPS as Rank 3 and
4 species. As defined by the City of Malibu LCP, special-status species include those that are protecred by the
State Endangered Species Act’ and the Federal Endangered Species Act. Special-status species also include
California fully protected species,” species recognized by the CDFW as Spedes of Special Concern, and plant
species on Rank 1A, 1B, and 2 of the CNPS Inventory of Rare and Endangered Plants. The City of Malibu
LCP does not include “Watch List” species or CNPS Rank 3 and 4 species.

FBC telies on the “Tully Protected Animals™ list, the “State and Federally Endangered and Threatened Animals
of California” list, the “Special Animal’s” list, the “Special Vascular Plants, Bryophytf:s, and Lichens” #ist, and
the “State and Federally Listed Endangered, Threatenied, and Rare Plants of California™ list for special-status
species determinations. These lists are produced and maintained by the CDIFW FBC also relies on the
"‘Proposcd and Candidate Species” system produbcd and maintained by the Sacramento Fish and Wildlife
Office.® FBC reviewed the CDFW California Natural Diversity Database (CNDDB) and the CNPS Inventory
of Rare and Endangered Plants by searching the US. Geological Service’s 7.5-minute quadrangles of Beverly
Hills, Calabasas, Camarillo, Canoga Park, Malibu Beach, Newbury Park, Point Dume, Point Mugu, Thousand
Oaks, Topanga, Triunfo Pass, and Van Nuys to identify special-status species known to oceur at or near the
property and to identify those that may potentially occur.® These twelve quadrangles cover the entire Santa
Monica Mountains and areas north of Highway 101 and cast of the 405. The databases revealed that 40
special-status plant species and 26 special-status wildlife species have been recorded within the area covered by
the twelve quadrangles. These species form FBC’s target list. Tatget lists are typically prepared using the
quadrangle(s) in which the sites are located and the quadrangles that surround them. FBC uses the 12
quadrangles because they cover the endre Santa Monica Mountains and stdies tracking the movement of
mountain lion (Fedis concolor) have shown that despite the numerous roads and areas of dense development, the
Santa Monica Mountains have no sigpificant barriers to wildlife movement other than Highway 405, The
special-status species target list that was prepared for the Biological Resources section of the 2008 - 2014
Housing Element Update EIR and the City of Malibu 2008-2014 Housing Element Update Preliminary
Biological Constraints Analysis is based on only two quadrangles, the Point Dume and Malibu Beach

quadrangles.

5 CAL. Fish & Game Code §§f 2050-2097

616 US.C. ff 1531-1544

7 CAL Fish & Game Code §f 3517, 4700, 5050, ¢ 55715

8 CAL. Fish & \Wildlife, Frfly Protecied Anivals, May 2003. CAL. Fivh & Weldlife, Special Answals, Janwary 2011, CAL Fisly & Wiidlife, State & Federatly Endangered
& Threatened Species of California, Janwary 2013, CAL. Fish & Wikilife, Special Vascular Plants, Brysphyites, & Lichens, Aprti 2013, CAL Fish & Wildlife, State ¢
Federafly Listed Endangered, Threatened, 2 Rare Plants of California, April 2013, Sacramenta Fish & Witdfife Office, Proposed € Candidate Speces, Threatened & Endangered
Species Systens, Ascessed Jane 1, 2013,

9 Cakiforrita Department of Fish & Wildlfe, Weklife & Flabitat Daia Anafysis Branch, Califernia Natural Diveraly Dotabase, 201 3; Califorstie Notive Piant Saciety, 2013,
Taventory of Rare and Endangered Planis
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California brown pelican (Pelacanns sccidentalis californicus), California leasc rern {Sterma antiflarwm browni) and
western snowy plover (Charadrins alexandrinus nivosns) are special-status wildife species that are listed in the
CNDDB as occutring within the area cover;ad by the Matibu Beach quadrangle. They are frequently observed
at Malibu Lagoon and foraging along the coastline. These species should be addressed in the EIR despite the
fact that they are not cxpected to occur at any of the sites. Special-status wildlife species that occur in the
region include silvery legiess fizard (Annieila pulchra pulchray, coast parch-nosed snake (Salvadora hexalepis virgritea),
white tailed kite (Elzaas lencurns), northern harrier (Cirons cyanens), peregrine falcon (Fako peregrinis), Swainson's
hawk (Brieo swainsons), light-footed clapper rail (Rallus lengirostiis levipes), western yellow-billed cuckoo (Coerygs
americantls occidentalis), short-eared owl (Asio flammens), long-eared owl (Asio ofis), western burrowing owl (Asbene
cmicnlaria hypagea), southwestern willow flycatcher (Empidonme traillii extimus), loggerhead shtike (Tandns
ludovicianns), least Bell's vireo (Vireo bellii pasitins), California gnatcaccher (Pofioptils californica), which was recently
discovered by Rincon Consultants at the western end of the Santa Monica Mountains, yellow warbler (Setophaga
petechia), yellow-breasted chat (Isferra wirens), grasshopper sparrow (Ammodranius savaynarum), Belding’s savannah
spartow (Passereulys sandwichensis belding), tricolored blackbird (Agelains tricolos), southern California saltmarsh
shrew (Sorex ornatus salicornicns), California lesf-nosed bat (Macrosis californicus), pallid bat (Antrogons pallidus),
Townsend's big-cated bat (Coryrorbinas fowasendis), vingrail (Bassariscas astutns), Los Angeles pocket mouse
(Perognathus longimembris brevinasas), south coast marsh vole (Microtus californiens stephensi), and San Diego black-
tailed jackrabbit (Lepus californicns bennetts). The majority of these species are not expected to occur at the sites
or only have a low potential 1o occur; howevet, silvery legless kzard and coast patch-nosed snake have moderate

to high potential to occut. Regardless, all should be addressed in the EIR.

The Biologieal Resources section of the 2008 - 2014 Housing Element Update EIR and the City of Malibu
2008-2014 Housing Blement Update Preiiminary Biclogical Constraines Analysis conclude that the project is
located outside the known range of San Diego mountain kingsnake (Lampropettis gonata pulibra) snd thar the
sites lack suitable habitat. According to vatiovs range maps, this species mange includes the Santa Monica
Mountains and it is Histed in the CNDDB as occurring within the area covered by the Malibu Beach quadrangle.
San Diego Mountain kingsnake occurting within the Santa Monica Mountains are not recognized as special-
statos species, only individuals of the San Bernardine Mountain populations age considered special-status
species. The documents aiso conclude that big-cared woodrat (Nestoma macrotis) nests (=house) were observed
at one of the sites and that San Diego woodrat (Neotema fpida intermedia) has a low to moderate potendal for
occurring, The reports do not include the methodology used to determine the species occupying the woodrat .
houses {or why it they not belong to San Diego woodrag). FBC recommends that a survey be conducted to

determine which species is occupying the woodrat houses.
Decumbent goldenbush (Isocoma mengzesii (H. & A) G. Nesom var, deowmbens (Greene) G, Nesom), a special-

status plant species is listed as occurring within the area covered by the Malibu Beach quadrangle but it is not

addressed in the Biological Resources section of the 2008 - 2014 Housing Element Update EIR or the City of
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Malibu 2008-2014 Housing Element Update Preliminary Biological Constraints Analysis. Plummer’s mariposa
lily (Calochortus plummerag) is no longer a CNPS Rank 1B.2 species; it is has been found to be more common
than previously thought and is now a Rank 4 species. Estuary seablite (Sweeda esteros Ferren & Whitmore),
mesa hotkeliz (Horkelin cuneata Lindl. var. pubernla (Rydb.) Ertter & Reveal), mud nama (Nama senocarpam Gray),
Parish’s brittlescale (Asmiplex parishii Wats), and salt spring checkerbloom ($idales neomexcicana Gray) are known
to occur in the region. Although these species are not expected to occur at any of the sites they should be

addressed in the EIR.

When evaluating potential for special-status plant species to occur, important -factors to consider are
geographic locaton, elevation, and vegetation types. Another important factor is soil type and soil chemistry.
The City of Malibu LCP states that a detailed biological study of the site should include the physical
characreristics of the site, including, but not limited to soil types. The Biological Resources secdon of the 2008
- 2014 Housing Element Update EIR and the City of Malibu 2008-2014 Housing Element Update Preliminary
Biological Constraints Analysis do not include discussions regarding soil types at the sites. The US.
Deparunent of Agriculture Soil Conservation Service produces and publishes soil maps and reports for most
ateas within the US. inclading the Santa Monica Mountains National Reéreation Area. The information
contained in the soil maps and reports should be used to help deterr_m'ne the potential for special-status species
to occur. For example, Coulter's saltbush (Afiiplex conlteri (Moq) . Dietr) is found in coastal dune, coastal
scrub, coastzl bluff scrub, and valley and foothill grassland habitats with alkaline or clay soils. The reports state
these facts and conclude that Coulter's saltbush has a fow potential to occur. FBC would not expect this
species to oceur if the soils are acidic. The writer should also consider elevation of each site and the elevation
range of each species addressed. For example, the elevation range of slender mariposa lily (Calochorins clavatus

S. Wartson vat. gracilis Ownbey) is between 320 meters and 1000 meters. The sites ate at much lower elevations.

ENVIRONMENTALLY SENSITIVE HABITAT AREAS

Chapter 4.1 of the City of Malibu LCP, LIP and Chapter 3.1 of the City of Malibu LCP, LUP defines ESHA as
“any atea in which plant or animal life or their habitats are either rare or especially valuable because of their
special natare or role in an ecosystem.” ESHA include native habitaté, which contribute to the viability of
species protected by the State Endangered Species Act, the Federal Endangered Species Act, fully protected
species, CDFG species of specizal concern, and CNPS Rank 1 and Rank 2 species ot are rare or valuable from a

tocal, regional, or statewide basis and includes streams and wetlands.

According to the ESHA and Marine Resources Maps contained in the City of Malibu LCP, there are no
Environmentally Sensitive Habitar Area’s (ESHA) on the sites; however, a note on the maps states that th‘cy are
“not intended to depict fixed boundaries of ESHA.” The Biological Resources section of the 2008 - 2014
Housing Element Update EIR states, “Arcas containing special-status plant species shall be considered ESHA
pet the LCP LUP” FBC determined that this is consistent with the City of Malibu LCP. The EIR also states,

“Wetlands may be present along the southern portion of this ravine where it intersects PCH” (Site 1). The City
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of Malibu LCP defines wetlands as ESHA. 'The EIR concludes that coastal whiptail (Aspidascelic tigris stefnegers),
San Bernardino ringneck snake (Diadophis punctatus nrodestus), and coast horned lizard (Phrynasoma blainvili) have
potendal to occur at one or more of the sites, and that bat roost and monarch butterfly (Danans plexippus) roost
sites may occur. It is the opinion of FBC that San Diego woodrat, siivery legless lizard, and coast patch-nosed
snake may also occur. If special-status wildlife species, bat roosts, or monarch butterfly roosts occur at any of

the sites, the habitat within which they occur meets the City of Malibu LCP’s ESHA definition.

MITIGATION MEASURES
The Biological Resources secton of the 2008 - 2014 Housing Element Update EIR includes mitgadon
measures designed to reduce affects upon special-status resources including special-status wildlife species,

nesting birds, bat roosts, and monarch butterfiy roosts should they exist.

Mitigation Measure BIO-2 states, “Prior to any vegetation removal, grubbing, or other construcdon on-site,
scasonally-timed special-status plant surveys shall be conducted by a City-approved biologist no more than two
years hefore initial ground disturbance. 1f special-status plants are discovered during focused botanical surveys,
the habitat within which said species are found shall be delineated as ESHA and all applicable LCP LUP and
LCP LIP policies shall be adhered to.” Although this strategy is included as a mitigation measure, no

mitigation measures (ot avoidance measures) ate offered for special-status plants should they be discovered.

Mitigation Measure BIO-4 (a) states, “within 14 days prior too the start of construction activides at Candidate
Sites #1 and #7, capture and relocation efforts shall be conducted where suitable habicat is present for the
coastal whiptail, S8an Bernardino ringneck snake, and coast horned lizard,” While capture and relocadon of
wildlife may reduce direct mortality, it is not true mitigaton. Mitigation should include measures so that there

is no net loss of habitat suitable for these species.

Mitigation Measure BIO-4 {c) states, “if a roost js derermined by a qualified biologist to be used by a large
number of bats (large hibernaculum), installation of bat boxes near the impacted roost would be necessary to
reduce the impact to the bat species present.” While this mitigaﬁon measure may wotk for some species, it will
not mitigate the loss of roost sites for western red bat (Lasiwras blosserilfz) or hoary bat (Lasiurus cinerens), which

rely on foliage for roosting Hoary bat will also roost on the trunks of trecs.

Mitigation Measure B1IO-4 (d) states, “t0 avoid the accidental take of any migratory bird species or raptors, the
. constructon activities at each of the three candidate sites shall be conducted between September 1 and March
1, outside of the typical breeding season, as feasible. If avoidance of the nesting season is not feasible, a
qualified biologist/ornithologist shall conduct focused nesting surveys weekly for 30 days, with the final survey
occurring not more than three days ptior to initiadon of ground and vegetation disturbance actvities.” This is
an avoidance strategy and not a mitigation measure. No mitigation is offered for the loss of nesting bird

habitat. "The avoidance strategy proposed does not protect hirds that nest between September 1 and March 1.
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Midgation Measure BIO-4 (e} states, ‘Prior to initiadon of all construction activities, a County-approved
Liologist shall conduct a training session for all construction personnel” and alse mentions Couvnty-required
Conditions of Approval. This should be changed to a City-approved biologist and Cliy-required Conditions of
Approval.

Measures should include avoidance or relocation of the woodrat houses that were observed ar the sites and
should also include mitigation measures for other special-status species with potential to occur, for example

sitvery legless lizard and coast pach-nosed snake.

IMPACT ANALYSIS

The Biological Resources secton of the 2008 - 2014 Housing Flement Update EIR concludes that impacts to
habitats on the site would not be significant. FBC disagrees with this conclusion. The EIR finds that special-
status species may occur, bat and monarch butterfly roost sites may oceut, and wetands may occar on at least
one site. [t fails to address a number of special-status species that are kaown to oceur in the region and the

mitigation measures proposed do not mitigate the loss of habitat for certain species should they oceur,

The EIR should address all special-status species known to eccut in the region, the potential wedand should be
investigated to deterrnine if it meets wetland definitions, surveys for special-status species should be
conducted, a tree report should be prepared, and approprate mitigation, relocation, and avoidance strategics

should be offered beéfore the EIR is Gnalized.

Sincerely,

e wrm e el

Andrew McGinn Forde
Principal Biologist
Forde Biological Consuhants

Lo BEGE A ¢ WAV ORDE B T OM

PoaodenI AT ML Crinpa e iy
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Donald B. Kowalewsky

ENVIRONMENTAL &,
ENGINEERING GEOLOGY

June 26, 2013
Manatt Phelps Phillips . Job # 13667G2.001
11355 West Olympic Blvd.
Los Angeles, CA 90064

Engineering Geologic Comments on Draft EIR Housing Element

As requested several sections of the Draft EIR have been critically reviewed. The following
comments are provided based on the page numbers in the Draft EIR.

P 4.5-1 Topographic description error: Candidate Site # 1“Topography sloping south-southwest”
should read “south-southeast, southwest, and east”

The descriptions of the topography on page 4.5-1 refer to Figure 4.5-1. Figure 4.5-1 has
fictitious contour elevations that do not relate to the elevations stated on Page 4.5-1 and are in
fact not related to any actual contours nor to the published US Geological Survey topographic
map for the Point Dume Quadrangle, even though the bottom of that figure refers to “Additional
data provided by USGS, 2006" '

P 4.5-9 This page discusses earth materials on the sites. It indicates the Geologic map of the
Point Dume Quadrangle (1993) shows the earth materials to consist of “artificial cut and fill”
and alluvial gravel, sand and clay of flood plains, and the Monterey Formation. This statement

is misleading for two reasomns:

1. Earth materials may be composed of artificial fill but not artificial cut. Apparently,
the writer is not aware of how grading is performed. Grading typically includes cutting’
and filling. The cutting of natural earth materials from their original location and placing
those materials as earth fill in other locations. The materials that are placed are not
referred to as artificial cut and fill.

27101 Old Chimney Road o (310) 457-2456
Malibu, California 90265 Email: maliburock@gmail.com
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2. The geologic map referred to indicates some of the earth materials consist of Older
Alluvium. This material was called marine Terrace Deposits on another geologic map of
the Point Dume Quadrangle published by the U S Geological Survey, 1996, Neither map
suggests that these materials were “sands and clays of flood plains”.

P 4.5-9 & 10. The discussion on these pages regarding “Liquefaction” fails to mention that any
sites are, or are not within a mapped earthquake induced liquefaction hazard zone as shown on
the Malibu Beach Quadrangle Seismic Hazard Zones map prepared by the State Geologist dated
2001 and Point Dume Quadrangle Seismic Hazard Zones map prepared by the State Geologist
dated 2002. Significantly, it fails to state that sites 3, 4, 5, 6 & 7 are all within a mapped
liquefaction hazard zone. That discussion is deferred to Page 4.5-16 where it is discussed as.a
potentially significant impact. In the discussion of mitigation on the same page, it discusses
“appropriate techniques” and “Suitable measures” however, it fails to indicate that in areas such
as this, the techniques and measures may be prohibitively expensive,

Failure to indicate in the section “Setting -- Secondary Seismic Hazards” the actual hazardous
conditions that exist, appears to be misdirection. Why would someone look in the Mitigation
section for a hazard that is not listed in the Hazards section?

P 4.5-10. The discussion of “Hydroconsolidation” states “No introduction of water is proposed as
part of the project”. In fact, that is strictly the case since re-zoning is the project, not the
construction of housing that the re-zoning allows. However, this re-zoning is intended to allow
multifamily development. Since no regional sewer system exists in Malibu, sites 1, 2 & 7 (as well
as alternative sites 3,4,5 & 6) will need to be developed with onsite wastewater disposal. These
construction projects will in fact result in the introduction of water. Therefore, hydroconsolidation

is a potential concern.

In the Utilities and Services Section Page 4.14-12, Table 4.14-6, “Water Demand” (which
actually refers to the quantity of wastewater that will be discharged for each project area) is
given. For site #1, the volume is given as 14,196 gallons per day. For site #2, the volume is
given as 9,984 gallons per day. For site #7, the volume is given as &,892 gallons per day.

Clearly the statement on Page 4.5-10 is very misleading since high quantitiés of water will
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actually be introduced as part of the project. Consequently, the Hydroconsolidation potential

needs to be properly addressed in the EIR

P 4.5-10. The discussion of “expansive and collapsible soils” is extremely generalized. It would
have been prudent to have addressed the recent distress in the condominium development
nnmedlately to the east of Sites 1 and 2 where both expansive and collapsible soils have resulted
in distress to buildings within that complex.,

P 4.5-11. The discussion of “Landsliding and Slope Stability™ is similarly very general and does
not provide any site specific findings. It fails to mention that Sites 1 and 2 have small areas
mapped as earthquake induced landslide hazard zones as shown on the Point Dume Quadrangle
Seismic Hazard Zones map prepared by the State Geologist dated 2002. (Figure 1 of this
document). This item was addressed in the mitigation section page 4.5-17.

P4.14-13. The impacts of onsite wastewater disposal is not properly addressed. This section
clearly mdicates that the onsite soils for Sites 1, 2, and 7 have the “greatest limitations for septic
suitability” yet they suggest that the City and RWQCB policies will result in the construction of
new wastewater treatment syétems that have less than significant impacts. (It should be noted
that the same general limiting soils exist at Sites 3, 4, 5 & 6). How does a policy make a soil -
with the greatest imitations suddenly become acceptable? There is the very real fact that every
one ofthe proposed sites may not be able to discharge the very high anticipated quantity of
effluent. Failure to be able to discharge all of the proposed effluent makes the sites’ use less that
what is proposed. In fact the EIR fails to properly evaluate the actual effect of the proposed land
use with respect to wastewater disposal.

The final statement on this page basically indicates that proposed programs and policies
regarding housing would have less than significant impacts on the environment. However, since
a housing element assumes build out, the EIR should actually provide accurate data on the effect
of that build out and not defer to less than significant impacts just because the City or RWQCB

have mles.

P 4.13-18 As part of the discussion of Cumulative Impacts, wastewater was addressed. It is
erroneous to assume that the only potential environmental effect of wastewater discharge would
be related to the operation of a system (wastewater treatment). In fact, one very significant
potential effect of onsite wastewater disposal systems is the quantity of wastewater that will
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Figure 1. Earthquake induced landslide hazard zones shown m blue. (Compare this to site map
in Draft EIR). '

infiltrate into the underlying soils and bedrock. Large quantities of water introduced into the
subsurface can affect the groundwater level (an item completely ignored in this Draft EIR),
hydroconsolidation potential (addressed above in P 4.5-10), and regional slope stability. Sites 1
and 2 are both located upslope of the steep seachifs located south of'Pacific Coast Highway.
The migration of groundwater can potentially affect non-adjacent properties. It is also a concern
regarding the water table in the Civic Center area of Malibu Site 7 and Sites 3.4 5, & 6 where the
existing groundwater level is already high. Increasing the groundwater level in that area may
have several adverse affects (negative environmental impacts) none of which were addressed in
the draft EIR.
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P 6-9. The discussion of alternative Site 4 states “no surface faults were identified on Candidate
Site # 4." Two published geologic maps (Yerkes & Campbell, 1980 and Dibbiee, 1993) show
the Malibu Coast fault through the southern portion of this site. Similarly, Figure 4.5-5in the
Draft EIR. shows the fault thirough this site; although that map is subject fo interpretation. This
site actually has a greater risk than Site 7, because, only the actess flag of Site 7'is underlain by
the fault,

Donald B, Kowalewsky ,
Certified Engincering Geologist 10257
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B T S Y e ea e Ao

D B b B L A S L L B T A T S R P R e

June 27, 2013

TRANCAS PCH, LLC

c/o Mr. Todd Nelson

MANATT PHELPS AND PHILLIPS, LLP
11355 West Olympic Boulevard

Los Angeles, California 20064

Subject: City of Malibu Housing Element Update DEIR Traffic Study Peer Review
Dear Mr. Nelson:

.On behalf of TRANCAS PCH, LLC, Urban Crossroads, Inc. has reviewed the City of Malibu
Housing Element Update DEIR Traffic Study. Fehr & Peers conducted the study to evaluate the
potential traffic impacts of potential candidate sites which together would create 212 new units
of multi-family affordable housing in the City. The study report includes analysis of existing
(2012) conditions, opening year (2014) conditions, and deneral plan buildout (Year 2030)
conditions.

The Housing Element Update DEIR Traffic Study focuses on weekday AM and PM and
Saturday mid-day peak periods of traffic during the summer at the following intersections:

. Decker Road (SR-23} & Pacific Coast Highway

. Trancas Canyon Road & Pacific Coast Highway

. Kanan Dume Road & Pacific Coast Highway

. Zumirez Drive & Pacific Coast Highway

. Malibu Canyon Road & Civic Center Way

. Malibu Canyon Road & Pacific Coast Highway

. Webb Way & Pacific Coast Highway

. Cross Creek Road & Pacific Coast Highway

. Las Flores Canyon Road & Pacific Coast Highway

OO &N -

Under existing conditions, seven of the nine study intersections were estimated to operate at an
acceptable LOS C or better. The intersections of Malibu Canyon Road & Pacific Coast Highway
and Las Flores Canyon Road & Pacific Coast Highway operate at LOS D or worse.

The project is expected to generate a total of approximately 1,410 daily weekday trips and 1,354
daily Saturday trips, including approximately 108 trips during the AM peak hour, 131 trips during
the PM peak hour, and 110 trips during the Saturday mid-day peak hour. Using City of Malibu’s
significant impact criteria for traffic volumes, Fehr & Peers determined that the project would
result in significant impacts at the intersections of Malibu Canyon Road & Pacific Coast Highway
and Cross Creek Road & Pacific Coast Highway during one or more peak periods. They
identified a mitigation measure at the intersection of Malibu Canyon Road & Pacific Coast
Highway, which entails converting the southbound left-turn/through lane to accommodate all
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turning movements. There is also a mitigation measure at the intersection of Cross Creek Road
& Pacific Coast Highway, which entails adding a westbound right-turn lane.

Fehr & Peers concluded that the project would not result in significant impacts along the study
roadway segments, would not result in transit, bicycle, or pedestrian impacts, and access points
would not result in significant impacts. This letter discusses two areas of concern which are not
adequately addressed: (1) potential impacts related to key safety issues along the PCH corridor
through Malibu, and (2) quantitative analysis of local access to the candidate sites.

SAFETY ISSUES ALONG THE PCH CORRIDOR

Pacific Coast Highway (PCH or SR-1) is the sole east-west artery in the City of Malibu. As
noted in the PACIFIC COAST HIGHWAY SAFETY STUDY (LSA Associates, Inc., 2013), PCH
is a constrained mobility corridor that accommodates several modes serving a diverse array of
adjoining land uses. Motorists use it for commuting and recreation, bicyclists for sport and
entertainment, and pedestrians for exercise, coastal access, and connection to transit. Along
this route, its four lanes are constrained by the Pacific Ocean and the Santa Monica Mountains
into a tight cross-section. These constraints, as well as vertical and horizontal curves, leave
little right-of-way for sidewalks or bicycle paths.

For the LSA study, traffic-turning movement data were collected for a.m. and p.m. peak periods
at 28 intersections along PCH. Pedestrian and bicycle data were collected at 12 intersections.
Daily traffic volumes were collected at six locations. Transit usage data was provided by the
LLos Angeles County Metropolitan Transportation Authority. Land use and land policy data was
collated from the U.S. Census, the City Local Coastal Program (LCP), the City General Plan,
“and other policy documents. Collision statistics were gathered from previous reports prepared
for the PCH corridor, the Statewide Integrated Traffic Records System (SWITRS), the
Transportation Injury Mapping System (TiIMS), and Los Angeles County Sheriff's Department
Collision Summary Reports.

Several local, state and federal thresholds were used by LSA to assess the safety issues along
the study corridor. For issues related fo vehicle travel, technical reference materials such as the
Manual on Uniform Traffic Control Devices (MUTCD), American Association of State Highway
and Transportation Officials; A Policy on Geometric Design of Highways and Streets (AASHTO
Design Manual), Caltrans Highway Design Manual (HDM), and the Transportation Research
Board’s (TRB) Access Management Manual were used. For bicycle-related issues, the National
Association of City Transportation Officials (NACTO) Design Manual, AASHTO Design Manual,
and California MUTCD were used. For pedestrian facilities, the California MUTCD, AASHTO
Design Manual, and Caltrans HDM were referenced. The fransit infrastructure was assessed
based on the American with Disabilities Act (ADA) Standards for Accessible Design.

Based on the surveyed trafiic volume, the intersection of Cross Creek Road/PCH would be
expected to operate at Level of Service “D”, but the LSA study observed that congested
conditions at this intersection are worse as the result of other circumstances. Cross Creek
Road provides access to one of the main shopping areas in Malibu. This results in high
volumes for eastbound left turns and westbound right turns. The queue for the eastbound left
turns has been observed to exceed the pocket provided. This potentially blocks one of the
through lanes on PCH. The westbound right turn does not have a dedicated lane. High turn
volume for this movement effectively cuts the through capacity on PCH in half. The condition is -

JN: 08750

176



TRANCAS PCH, LLC

c/o Mr. Todd Nelson

MANATT PHELPS AND PHILLIPS, LLP
June 27, 2013

Page 3

exacerbated on weekends, when pedestrian use of the crosswalk along PCH is common.
Pedestrians receive a walk signal at the same time PCH receives a green light. Pedestrians in
the crosswalk prevent westbound right turns, which in turn completely blocks one of the through

“lanes on PCH. Congestion resulting from inefficient intersection operations builds back from
Cross Creek Road and can reach Serra Road or farther on busy days. Sudden, unexpected
slowing can contribute to rear-end collisions.

Malibu Road enters PCH at a shallow angle a short distance before the beginning of the
eastbound left-turn pocket at Cross Creek Road. According fo the Calirans Highway Design
Manual, an intersection angle should not be less than 75 degrees; however, this intersection
angle is less than 75 degrees. The short distance remaining to Cross Creek Road also means
that less acceleration length is provided than recommended by the California MUTCD. The
shallow angle requires vehicles from Malibu Road to merge with PCH vehicles rather than
waiting to turn at an intersection. The short distance provides little space for Malibu Road
vehicles to accelerate fo maich the speed of PCH vehicles and increases the potential for
conflict.

Congestion through the commercial area contributes to the potential for collisions. The
intersections of Cross Creek Road/PCH, Webb Way/PCH, and Malibu Canyon Road/PCH are
all calculated by LSA to exceed the LOS standard set by the City of Malibu. The result is poor
progression due to overburdened intersections, which leads {o closely spaced vehicles and the
potential for collisions. Most of the collisions near Webb Way between 2010 and 2012 were
- rear-end collisions. ‘

LOCAL ACCESS TO THE CANDIDATE SITES

The Housing Element Update DEIR Traffic Study indicates that the project driveways will be
located on Ramirez Mesa Drive and La Paz Lane. Fehr & Peers concludes that these two
_roadways carry less vehicular fraffic when compared to cther roadways fronting the parcels {Pacific
Coast Highway and Civic Center Way, respeclively) and are expected fo operate at an acceptable
level with the addition of project traffic. However, there are no traffic forecasts provided to support
this conclusion.

As noted in the PACIFIC COAST HIGHWAY SAFETY STUDY (LSA Associates, Inc., 2013), the
- intersection of Cross Creek Road/PCH is a busy location for pedestrian crossings. During the
weekend midday peak hour, 236 pedestrians were counted crossing PCH in this crosswalk. In
addition, 79 pedestrians were counted crossing Cross Creek Road. However, these pedestrian
crossings conflict with the permitted left turn from the lagoon onto northbound PCH. During
periods of high pedestrian volume, leftturning and through traffic will stack in the intersection
and continue to block the intersection for the beginning of the green light for PCH. This creates
a conflict between pedesirians and vehicles.

Although the Housing Element potential candidate site access locations are in the early phase of
development, project access points should have been estimated, geometric issues reviewed and
impacts quantified in the City of Malibu Housing Element Update DEIR Traffic Study. |n addition to
the ICU calculations presented in the DEIR Traffic Study, intersections along PCH should also be
analyzed using updated HCM methodologies that can take into consideration the mix of peak
season vehicle and pedestrian activities at key locations.

JN: 08750
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Urban Crossroads, Inc. is pleased to provide these comments related to our review of the City of
Malibu Housing Element Update DEIR Traffic Study. If you have any questions or comments,
please contact us at (949) 660-1994.
Respectfully submitted,

URBAN CROSSROADS, INC.

John Kain, AICP . Carleton Waters, PE

“Senior Principal Principal
JN: 08570

JN: 08750
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City Council Meeting
05-23-11

Item

6.A.

Council Agenda Report

To: Mayor Sibert and the Honorable Members of the City Council

Prepared by: Craig George, Division Manager — Environmental and Building Safety @

Reviewed by: Vic Peterson, Community Development Directok
Approved by: Jim Thorsen, City Manage
Date prepared: May 5, 2011 Meeting date: May 23, 2011

Subject: Los Angeles County Waterworks District No. 29 and Los Angeles
County Fire Department Development Policies

RECOMMENDED ACTION: Receive and file.

FISCAL IMPACT: The immediate direct fiscal impact has been the inability to issue
Building Permits for projects that have not received final Fire Department approval.
There are currently 18 projects in this classification. It is estimated that these projects
total approximately $300,000.00 in total fees when all permits and reviews are included.
Additionally, there are numerous projects that have not initiated the entitlement process
due to the understanding that they could not obtain Fire Department and/or Los Angeles
County Department of Public Works, Waterworks District No. 29 (Water District 29)
approval. There are financial impacts to the community due to the loss of construction
jobs associated with the inability to issue construction permits on businesses and
suppliers within the City. There will be long term financial impacts to the City due to the
significant loss of property tax revenues these developments would provide. Additional
financial impacts may be anticipated as property values will be impacted due to the
inability to expand existing development when Fire Department or Water District 29
review is required.

DISCUSSION: Recent policy changes implemented by Water District 29 and the County
of Los Angeles Fire Department Fire Prevention Division (Fire Department) have created
considerable confusion and frustration in the development process for the City,
development applicants, and the public. These policy changes were developed by the
County without consultation or notice of either the City or the general public.

Page 10of 5
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The implementation of these policy changes has had a significant impact on the
development process for projects within the City. The public has expressed concerns
regarding the ability of these public agencies to implement these policy changes without
proper notification. The 18 identified projects within the City are eligible for permit
issuance with the exception of the final Fire Department and Water District 29 approval.
All 18 had been initially approved by both Water District 29 and the Fire Department in
the beginning of the entitlement process, receiving initial “Will Serve” letters. All of these
projects were issued initial Fire Department approval to proceed through the entitlement
process in the City’'s Planning Division. Projects have obtained Fire Department
approval of grading plans authorizing grading and the construction of Fire Department
compliant access. When these projects submitted final building plans for approval by the
Fire Department, they were denied. These denials were based on the new policy
requirement to provide the required fire flow rate from the existing water supply
infrastructure.

The policy changes implemented by the Fire Department requires all new project
proposals meet Fire Code Chapter 5, Section 508.1. This code specifies that an
approved water supply system capable of supplying the required fire flow for fire
protection shall be provided to the premises upon which buildings are constructed. Fire
Code Chapter 5, Section 508.3 states that the fire flow requirements for buildings shall
be determined by the Fire Code Official, which is the County of Los Angeles Fire
Department. In generai, the Fire Department requires a fire flow between 1,000-2,000
gallons per minute for a two hour duration. The specific amount is dependent upon the
size of the proposed development. This is in accordance with “Los Angeles County Fire
Department Regulation #8” (Attachment 1). The specific policy change is that this water
demand to meet the required fire flow MUST be provided by a municipal water supply,
which in Malibu is Water District 29. Previously, the Fire Department allowed private
water supply systems. These systems may include adequately sized water tanks,
private sprinkler systems, and well water supply to supplement the domestic supply from
Water District 29 when available.

The current policy from the Fire Department is to require a flow test on existing fire
hydrants, or to require the installation of a compliant fire hydrant meeting the
requirements of the County of Los Angeles Fire Code. When the fire flow from an
existing fire hydrant cannot meet the required fire flow for the duration specified, the
project is denied. Where the existing water supply infrastructure does not provide an
existing fire hydrant in compliance with the Fire Code, and new compliant fire hydrant
capable of meeting the fire flow demands will be required. When the fire flow
requirement could not be met, or the water supply infrastructure was not present, the
development applicant is then required to upgrade the existing Water District 29
infrastructure. This could include new water mains, pump systems, and water tanks.

Page 2 of 5
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Denial letters to applicants stated that they recognize the cost of upgrading the water
supply infrastructure to comply with current code. The Fire Department has also stated
that it did not find it prudent to allow the continuation of the past policy of allowing
development of vacant parcels on a private water system utilizing private water tanks
and fire sprinklers (alternative fire suppression mitigation). The Fire Department further
stated that in order to reduce the cumulative impact of development in the wildland-
urban interface zone in the Santa Monica Mountains, the water supply infrastructure
must be improved to provide regional fire protection. This is the major policy shift
instituted by the Fire Department. Since the City’s incorporation, the Fire Department
. has allowed the use of private water tanks and private water systems for fire suppression
requirements. In some denial letters it states, “Therefore, in accordance with County of
Los Angeles Fire Department Regulation #8, you are required to install a fire hydrant,
supplied by a public water main, in a location such that no portion of the proposed
structure exceeds 750 lineal feet from the hydrant’. Some projects have been required
to install private onsite fire hydrants in approved locations supplied by a public water
main. In one specific case to comply the applicant is required to install in a compliant
manner 3,343 lineal feet of 12 inch water main at their own cost. The Fire Department
has also stated that it does not have the discretion to grant alternative fire flow
mitigation, though this was standard policy for the Fire Department in the recent past.

It is important to understand that the required fire flow is for water supply for the required
interior fire sprinkler systems, which is for protection of occupants in a structure during a
structure fire event, and for the protection of interior contents of the siructure. These
requirements are not directly intended to increase water supply for the use in wild fires.
This would necessitate upgrading most, if not all, of the Water District 29 water storage
and conveyance system in the City. The fire flow requirement of an average house in
the City is 1250 gallons of water per minute for a two hour duration. That computes to
150,000 gallons of water supplied by a public municipal source. That requires a water
tank of sufficient capacity, adequate piping, and proper location to provide that amount of
water. Many tanks in the City cannot supply this amount of water. Additionally, this is
for a single structure and not multiple structures such as a neighborhood or community.
The fire flow demand on a single water tank may be depleted by a single structure fire if
the entire water demand were to be utilized.

The Fire Department is no longer allowing alternative methods of water supply, including
private water storage tanks. The Fire Department has stated that the Fire Code does
not allow requirements to be waived and requires that any alternative method of
protection comply with the intent of the Code and be at least equivalent to that
prescribed in the Fire Code in quality, strength, effectiveness, fire resistance, durability,
and safety. The Fire Department states that private water storage tanks do not provide
an equivalent means of protection. The water supply must be a reliable source to allow
the Fire Department the ability to fight fires.

Page 3 of 5
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It is of importance to understand the evolving changes that have occurred in Malibu with
respect to the Fire Code and the Building Code. The required fire flows identified in the
Fire Code have increased each code cycle. Past iterations of the Fire Code required
500 gallons per minute for a 20-minute duration. The current Code requires, dependent
upon structure size, approximately 1500 gallons per minute for a 2-hour duration.
Significant upgrades fo the water supply infrastructure will be required to accommodate
these changes for all structures. '

Projects denied by the Fire Department for the inability to meet the fire flow requirements
through the existing water supply infrastructure must engage Water District 29 to achieve
a solution. Water District 29 is responsible for the issuance of “Will Serve” letiers to
applicants as the water purveyor. Currently, Water District 29 will issue a *Will Serve”
letter to applicants stating “Water system improvements will be required to be installed
by the developer subject to the requirements set by the Fire Department and the District”
where it has determined the existing water infrastructure is insufficient to meet the fire
flow requirements. Water District 29 has issued “Will Serve” letters stating “The District
CANNOT serve water to this property at any time”.

Water District 29 issued an informational notice of its new policies to Fire Chief P.
Michael Freeman on November 10, 2010 (Attachment 2) titled “Los Angeles County
Waterworks District No. 29, Malibu water service and fire protection to new single-family
residences within the Santa Monica Mountains Area”. The policy states that Water
District 29 staff will determine if the water system zone has adequate storage and
transmission capacities to meet the fire flow requirements. If it does, the applicant will
be required to pay the District’s applicable fees to obtain a “Will Serve” letter. If the
water system is inadequate, the District Engineer will determine the needed new water
infrastructure improvements. The applicant must agree in writing to construct and
finance the needed water system improvements in order to obtain a “Will Serve” letter.
The applicant must fully finance projects that benefit a single development. If
improvements benefit a pressure zone the applicant must finance improvements and
potentially be reimbursed if other developments rely on these improvements. The Fire
Department requires all water supply infrastructures to be completed, operational, and
capable of meeting the required fire flow prior to approval of new development.

Water District 29 also states in its informational notice that most of the pressure zones in
the district do not have the capacity to meet the fire flow requirements. The notice also
states that “Applicants have resisted the construction of needed improvements and
instead resorted to pursuing alternative options” such as onsite water supply tanks. The
notice also states that Water District 29 has the right to deny new water service to an
applicant when the existing water system is inadequate to provide the fire protection
needs or when no water system exists.
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At this time, the primary flaw of the Water District 29 approach is that it relies on
individual property owners to fund large infrastructure development. An example of this
policy is the proposed “Civic Center Water Infrastructure iImprovements”. Water District
29 estimates the cost of these improvements at $5,000,000. Commencement of these
improvements will not be initiated until such time as sufficient funds have been acquired
- from individual property owners to finance the project which may take a protracted
amount of time.

The inadequacy of the water service has long been documented. In 2004, the Final
Report Municipal Service Review — Water Service ~ Las Virgenes Region was prepared
for the lLocal Agency Formation Commission. The report identified the system as an
"aging system with water pressure and volume in some areas considered to be
inadequate”, and that “little progress has been made on capital improvements needed to
ensure that adequate infrastructure is provided concurrent with need”. The report also
stated that “Waterworks District #29 has an aging system with diminishing reliability and
limited capacity for delivery and storage. Capital projects have been limited, as funding
s needed for immediate repairs rather than improvements. The Urban Water
Management Plan noted a 6.3% unidentified water loss, which is likely due to system
deficiencies”.

The effect of the policies implemented by the County of Los Angeles Fire Department
and the County of Los Angeles Department of Public Works Waterworks District No. 29
has significantly impacted current and future development within the City of Malibu.
These policies have impacted current and future revenues for the City. These policies
have also angered and frustrated those individuals seeking to develop their property or
to expand development on existing developed properties and further exacerbating
economic recovery.

ATTACHMENTS:

1. l.os Angeles County Fire Department Regulation #8

2. Letter to Fire Chief P. Michael Freeman dated November 10, 2010 titled “Los
Angeles County Waterworks District No. 29, Malibu water service and fire
protection to new single-family residences within the Santa Monica Mountains
Area” '
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I INTRODUCTION

A, Purpose: To provide Department standards for fire flow, hydrant spacing and
specifications. .

B.  Scope: Informational to the general public and instructional to all individuals,
companies, or corporations involved in the subdivision of land, construction of
buildings, or alterations and/or installation of fire protection water systems and
hydrants.

C. Author: The Deputy Chief of the Prevention Services Bureau through the
Assistant Fire Chief (Fire Marshal) of the Fire Prevention Division is
responsible for the origin and maintenance of this regulation.

D.  Definitions:

1. GPM - gallons per minute
2. psi — pounds per square inch

3. Detached condominiums — single detached dwelling units on land
owned in common ;

4. Multiple fam'i,ly dwellings — three or more dwelling units attached

il. RESPONSIBILITY

A Land Development Unit

1. The Department’s Land Development Unit shall review all subdivisions
of fand and apply fire flow and hydrant spacing requirements in
accordance with this regulation and the present zoning ¢f the
subdivision or allowed land use as approved by the County's Regional
Planning Commission or city planning department.

B.  Fire Prevention Engineering Section
1. The Department's Fire Prevention Engineering Section shall review

building plans and apply fire flow and hydrant spacing requirements in
accordance with this regulation.

(12/15/04) - 10f15 V7-C1-88
Regulation #8 . : Fire Flow and Hydrant Requirements

Attachment 1
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. POLICY

A The procedures, standards, and policies contained herein are provided to
: ensure the adeguacy of, and access to, fire protection water and shall be
enforced by all Department personnel.

V. PROCEDURES

A Land development: fire flow, duration of flow, and hydrant spacing

The following requirements apply to land development issues such as: tract
and parcel maps, conditional use permits, zone changes lot line adjustments,
planned unit deveIOpments etc.

Public
Buration Hydrant
Fire Flow of Flow  Spacing

1. Residential
“Fire Zones 3 ‘ ,
Very High Fire Hazard Severity Zone (VHFHSZ)

a, Single family dwelling 1,250 GPM  2hrs. 600 ft.
- and detached condominiums ' '
(1 — 4 Units)
{Under 5,000 square feet)

b. Detached-condominium 1,500 GPM '2hrs. 3001t .
: {5 or more units} '
(Under 5,000 square feet)

¢ Two family dweliings 1500 GPM 2 hrs. 600 ft.
(Duplexes)

NOTE: FOR SINGLE FAMILY DWELLINGS OVER 5,000

SQUARE FEET. SEE, TABLE 1 FOR FIRE FLOW
REQUIREMENTS PER BUILDING SIZE.

{12/15/04} - ' 20f 15 ' V7-C1.58
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2. Muttiple family dwellings, hotels, high rise, commercial, industrial, etc.

a.

Due to the undstermined building designs for new tand
development projects (undeveloped land), the required fire flow
shall be: 5,000 GPM 5hrs. 300 ft

NOTE:  REDUGTION IN FIRE FLOW IN ACCORDANGE
- WITH TABLE 1.

Land development projects consisting of lots having existing
structures shall be in compliance with Table 1 (fire flow per
building size). This standard applies to multiple family dwellings,
hotsls, high rise, commercial, Industrial, etc.

NOTE: FIRE FLOWS PRECEDING ARE MEASURED AT

20 POUNDS PER SQUARE INCH RESIDUAL
PRESSURE.

B. Building plans

The Department’s Fire Prevention Eng:neenng Section shall review building
plans and apply fire flow requirements and hydrant spacing in accordance with

the following:

1. Residential

. - Public
- Fire Duration Hydrant
Building Occupancy Classification Flow of Flow Spacing
a. Single family dwellings - Fire Zone 3
(Less than 5000 square feet)
_ Onalotofoneacreor 750 GPM 2hrs, 600 f.
more . o .
On alot less than one 1,250 GPM 2hrs 600 ft.
acre - :
b. Single family dwellings - VHFHSZ.
{Less than 5,000 square feet)
Onalotofonescreor 1,000GPM 2hrs. 600 ft.
more : ‘
On lots less than one 1,250 GPM. 2hrs. 600 ft.
acre - :
C o 1215104) 30f15 : V7-C1-88
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NOTE: FOR SINGLE FAMILY DWELLINGS GREATER
THAN 5,000 SQUARE FEET IN AREA SEE TABLE

C. Two-family dwelling units ‘
Duplexes 1,500 GPM 2hrs. 600 .
Mobile home park | |

a. Recreation bldg. Refer to Table 1 for fire flow
‘ according to building size

b. Mobile home park 1,250 GPM 2 hrs. 800 ft.
Muitipie residential, apartments, single family residences (greater than

5,000 square feet), private schools, hotels, high rise, commercial,
industrial, etc. (R+1, E, B, A, |, H, F, M, S) (see Table 1).

C. Publi¢ fire hydrani requirements

1.

{12115/04)
Regulation #8

Fire hydrants shall be required at intersections and along access ways
as spacing requirements dictate.

Spacing
a. Cul-de-sac
. When cul-de-sac depth exceeds 450" (residential) or
200" (commercial), hydrants shall be required at mid-block.
~ Additional hydrants will be required if hydrant spacing exceeds
specified distances. '
b.  Single family dwellings
_ Fire hydrant spacing of 600 fest
NOTE: ~ The following guidelines shall be used in rﬁeeting '
single family dwellings hydrant spacing
reguirements: '
{1 Urban,pmpetﬂes,(mp:e“tha‘npn.a_ﬂun,i,tfper,acte)u

No portion of lot frontage should be more than 450 via
“vehicular access from a public hydrant.

40f 15 . - V70158
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(2) Non-Urban Properties (less than one unit per acre).
No portion of a structure shoutd be placed on a fot where it
exceeds 750" via vehicular access from a properly spaced public
hydrant that meets the required fire flow.

All occupancies

“Other than single family dwellings, such as commercial, industrial,

muiti-family dwellings, private schools, institutions, detached
condominiums (five or more units), etc.

Fire hydrant spacing shall be 300 feet.

NOTE: The following guidelines shall be used in meeting the hydrant
spacing requirements..

| (1) No portion of lot frontage shall be more than 200 feet via

vehicular access from a public hydrant.

(2) -~ No portion of & building should exceed 400 feet via vehicular
' access from a properly spaced public hydrant.

Supplementa! fire protection

When a structure cannot meet the required public hydrant spacing
distances, supplemental fire protection shall be required. .

NOTE: Supplemental fire protection is not limited to the installation of
on-site fire hydrants; it may include automat:c extinguishing
systems

3. Hydrant location requirements - both sides of a street

Hydrants shall be required on both sides of the street whenever:

a.

Streets having raised median center dividers that make access to hydrants
difficult, causes time-delay, and/or creates undue hazard.

For situations other than those listed in “a” above, the Department's
inspector's judgment shall be used. The fo}!owmg items shall be

. considered when determining hydrant locations:

{12/15/04)

(1)  Excessive traffic loads, major arterial route, in which traffic would be
difficult to detour. :

50f15 V7-G1-58
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(2) Lack of adjacent paraliel public streets in which traffic

could be redirected (e.g., Pacific Coast Highway).
(3) Past practices in the area.
(4}  Possibility of future development in the area.

(6) Type of development (i.e.; flag-lot units, large apartment
or condo complex, etc.).

(6} Accessibility to existing hydrants

(7)  Possibility of the existing street having a raused medlan
center divider in the near future.

D. On-site hydrant requirements

1.

a.

(12115004)

. Regulation #8

When any portion of a proposed structure exceeds (via vehicular
access) the allowable distances from a public hydrant and on-site
hydrants are required, the following spacing requirements shall be met:

Spacing distance between on-site hydrants shall be 300 to 600
feet.
(1)  Design features shall assist in allowing distance
modifications.
b.  Factors considered when allowing distarice modifications.
(1)  Only sprinklered buildings qualify for the maximum
spacing of 600 feet.
(2)  For non-sprinklered buildingé, consideration should be
given to fire protection, access doors, outside storage,
etc. Distance between hydrants should not exceed 400
feet. '
Fire flow
a. Al on-site fire hydranté shalt flow & minimum of 1,250 gé!lons per

minute at 20 psi for a duration of two hours. If more than one
on-site fire hydrant is required, the on-site fire flow shalt be at
least 2,500 gallons per minute at 20 psi, flowing from two
hydrants sumultaneously On site flow may be greater depending
upon the size of the structure and the distance from public
hydrants.

6 of 15 : V7-C1-S8
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NOTE: ONE OF THE TWO HYDRANTS TESTED SHALL
BE THE FARTHEST FROM THE PUBLIC WATER
SOURCE.
Distance from structures

All on-site hydrants shall be instalied a mmlmum of 25 feet from a
structure or protected by a two-hour f rewall.

Shut-off valves

All on-site hydrants shall be equipped with a shut-off (gate) valve, which
shall be located as follows:

a. Minimum distance to the hydrant 10 feet
b. Maximum distance from the hydrant 25 feet
Inspection of new installations

Al new on-site hydrants and underground installations are subject to
inspection of the following itemns by a representative of the Department:

a. Piping materials and the bracing and support thereof. .

b. A hydrostatic test of 200 psi for two hours.

- €. Adequate flushing of the instaliaiion.

d. Flow test to satisfy required fire flow.

{12/15/04)
Reguiation #8

(1)  Hydrants shall be painted with two coats of red primer and
~ one coat of red paint, with the exception of the stem and
" threads, prior to flow test and acceptance of the system.

Maintenance

it shall be the responsibility of the property management company, the
homeowners association, or the property owner to mamtam on-site
hydrants.

a. Hydrants shall be painted with two coats of red primer and one
- coat of red, with the exception of the stem and threads, prior to
flow fest and acceptance of the system.

b. No barricades, walls, fences, landscaping, etc., shall be installed
‘ or ptanted within three feet of a fire hydrant.

7 of 15 v7-C1 88
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E. Public hydrant flow procedure -

The minimum acceptable flow from any existing public hydrant shall be 1,000
GPM uniess the required fire flow is less. Hydrants used to satisfy fire flow
requirements will be determined by the following items:

1.

Only hydrants that meet spacing requxrernents are acceptable for
meeting fire flow requirements,

in order to mest the required fire flow:

a. Flow closest hydrant and calculate to determine flow at 20
pounds per square inch residual pressure. If the calculated flow
~ does not mest the fire flow requirement, the next closest hydrant
shall be flowed smultaneousiy with the first hydrant, prov;dzng it
meets the spacing requirement, etc. :

- b. If more than one hydrant is to be flowed in order to meet the

required fire flow, the number of hydrants shall be flowed as
follows:

One hydrant 1,250 GPM and below
Two hydrants 1,251~ 3,500 GPM flowing simultaneously .
Three hydrants 3,501~ 5,000 GPM flowing simulianeously

F. Hydrant upgrade policy

1.

(12115/04)
Regulation #8

Existing single ocutlet 2 1/2" inch hydrants shall be upgraded to a double
outlet 8" x 4" x 2 1/2" hydrant when the required fire flow exceeds 1,250
GPM.

An upgrade of the fire hydrant will not be required if the required fire
flow is between the minimum requirement of 750 gallons per minute, up
to and including 1,250 gallons per minute, and the existing public water
system will provide the required fire flow through an existing wharf fire
hydrant.

All new required fire hydrant mstallahons shall be approved
6" x 4" x 2 112" fire hydrants.

When water main improvements are required to meet GPM flow, and
the existing water main has single outlet 2 1/2" fire hydrant(s), then a

-hydrant(s) upgrade will be required. This upgrade shall apply

regardiess of fiow requirements.

Bof15 | V7-C1-88
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(3. Hydrant specifications

All required public and on-site fire hydrants shall be installed to the following
specifications prior to flow test and acceptance of the system.

1. Hydrants shall be:

a.

Installed so that the center line of the lowest outlet is between 14
and 24 inches above finished grade

Installed so that the front of the riser is between 12 and 24
inches behind the curb face .

Instalied with outlets facing the curb ata 45-degree angle to the
curb line if there are double outlet hydrants

Similar to the type of construction which conforms to current
AWWA Standards

Provided with three-foot uhobstructed clearance on all sides
Provided with approved plastic caps
Painted with two coats of red primer and one coat of traffic signal

yellow for public hydrants and one coat of red for on-site
hydrants, with the exception of the stems and threads

2. Underground shut-off valves are to be locatéd: )

a.

b.

A minimum distance of 10 feet from the hydrant
A maximum distance of 25 feet from the hydrant
Excef)tion‘: ‘Location can be'less than 10 feet when thé water

main is already instailed and the 10-foot minimum. distance
cannot be satisfied. '

3. All new water mains, laterals, gate valves, buries, and riser shall be a
' minimum of six inches inside diameter.

4. When sidewalks are contiguous with a curb and are five fest wide or
' less, fire hydrants shall be placed immediately behind the sidewalk.
Under no circumstances shall hydrants be more than six feet from a
curb line. -

{12/15104)
Regulation #8
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5 The owner-developer shall be responsible for making the necessary

arrangements with the local water purveyor for the installation of all
public facilities.

6.  Approved ﬁfe hydrant barricades shall be installed if curbs are not
provided (see Figures 1, 2, and 3 following on pages 11 and 12).

{12115/04) ' 10 of 15
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Barricade/Clearance Details

/... CONCRETE CAR

Losfosnin & BARRICADE POST
CONCRETE FILLED

MIN. 4% DIA. SCHEDULE 40
STEEL SEE NOTE#S

Ll b B
T
S, Aty

4 MIN.

IR
e
AP

el

- e ™"

: PLAN
FIRE HYDRANT BARRICADES
(TYPICAL) .
Figure 2
(12/15/04) 110f 15 V7-C1-S8
Regulation #8 Fire Flow and Hydra_ﬁt Requirements

195



BARRICADE
e

B x4t 2142 .
HYDRANT "4
® @

Figure 3

Notes:

1. Constructed of steel not iéss than four inches in diameter, six inches if heévy
truck traffic is anticipated, schedule 40 steel and concrete filled.

2. Posts shall be set not less than three feet deep in a concrete footing of not
less than 15 inches in diameter, with the top of the posts not less than three
feet above ground and not less than three feet from the hydrant

3 Posts, fences, vehicles, growth, trash storage and other materials or things
shall not be placed or kept near fire hydrants in a manner that would prevent
fire hydrants from being immediately discemable. :

4. If hydrant is to be barricaded, no barricade shall be constructed in front of the
hydrant outlets (Figure 2, shaded area),

5. The exact location of barricades may be changed by the field inspector during
a field inspection.

6'. The steet pipe above ground shall be painted a minimum of two field coats of

primer,
7. Two finish coats of “traff ic signal yel!ow" shalt be used for fire hydrant
' barricades.
8. Figure 3 shows hydrant hook up during fireground operations. Notice

apparatus (hydra-assist-valve). connected to hydrant and the fequired area.
Figure 3 shows the importance of not constructing barricades or other
obstructions in front of hydrant outlets

(12r15i04) | 120f 15 I v7-c1-s8
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H.  Private fire protection systems for rural commercial and industrial
development

Where the standards of this regulation cannot be met for industrial and
commercial developments in rural areas, altemate proposals which meet
NFPA Standard 1142 may be submitted to the Fire Marshal for review. Such
proposals shall also be subject to the following:

1. The structure is beyond 3,000 feet of any existing, adequately-sized
water system.

a. Structures within 3,000 feet of an existing, adequately-sized
water system, but beyond a water purveyor service area, will be
reviewed on an individual basis.

2. The structure is in an area designated by the County of Los Angeles’
General Plan as rural non-urban.

L Blue reflective hydrant markers replacement policy

1 Purpose: To proﬁde information regarding the replacement of biue
reflective hydrant markers, following street construction or repair work.

a. Fire station personnel shall inform Department of Public Works
Road Construction Inspectors of the importance of the blue
reflective hydrant markers, and encourage them to enforce their
Department permit requirement, that streets and roads be
returned to their original condition, following construction or
repair work.

b. When street construction or repair work occurs within this
Department's jurisdiction, the nearest Department of Public
 Works Permit Office shall be contacted. The location can be

. found by searching for the jurisdiction office in the “County of Los
Angeles Telephone Directory” under "Department of Public ‘
Works Road Maintenance Division.” The importance of the biue

reflective hydrant markers should be explained, and the
requirement encouraged that the street be returned to its ongmal
condmon by repiacing the hydrant markers. .

{12/15/04) ' 130f 13 o - V710158
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TABLE1*

BUILDING SIZE | |
(First floor area) Fire Flow *(1) (2) Duration Hydrant Spacing
Under3,000  sq ft 1,000 GPM 2 hrs. 300 %, -
3.000t0 4,999 sq.ft. 1,250 GPM 2 hrs. 3001t
5000107999  sq. ft. 1500GPM  2hrs, 300 ft
8000109999 sq.ft. 2,000 GPM ohrs. . 300%t
10,000 to 14,999 s, ft. 2,500 GPM 2hrs. 300t
15,000 to 19,999 sq. ft. 3,000 GPM S 3hrs. 300 t.
20,000 1024999 sq. ft. - 3,500 GPM 3hrs. 300 ft.
25,000 to 29 999 sq. ft 4,000 GPM 4 rs. 300 ft.
30,000 to 34,999 sq, ft 4500 GPM 4 hrs. 300
35;000 ormore sq.ft. 5,000 GPM 5 hrs. 300 .

* See applicable footnotas below:

(FIRE FLOWS MEASURED AT 20 POUNDS PER SQUARE INCH RESIDUAL
PRESSURE)

(1)  Conditions requiring additional fire flow.
a.  Each story above ground level - add 500 GPM per story.
b.  Any exposure within 50 feet - add a total of 500 GPM.

. Any high-rise building (as determined by the jurisdictional building.code)
the fire flow shall be a minimum of 3,500 GPM for 3 hours at 20 psi.

d.  Any flow may be increased up t0 1 ,000 GPM for a hazardous
occupancy. '

{12/15/04) . t4of15 : V7-C1-S8
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(2) Reductions in fire flow shall be. cumulative for type of
construction and a fully sprinklered building. The foliowing
allowances and/or additions may be made to standard fire flow
requn'ements

a. A 25% reduction shall be granted for the following types of construction:
Type -F.R, Type II-F.R,, Type |l one-hour, Type 1I-N, Type ill one-hour,
Type lI-N, Type IV, Type IV one hour, and Type V one-hour. This
reduction shall be automatic and credited on all projects using these
types of construction. Credit will not be given for Type V-N structures
(to a minimum of 2,000 GPM available fire flow).

b. A 25% reduction shall be granted for fully sprinklered butldsngs (toa
minimum of 2,000 GFM avaitable fire flow).

C. When deterrmmng required fire flows for structures that total 70,000

square feet or greater, such flows shall not be reduced below 3,500
GPM at 20 psi for three hours.

(12r5i04) 150f15 ' . V7088
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COUNTY OF LOS ANGELES
DEPARTMENT OF PUBLIC WORKS

“To Enrich Lives Through Effective end Cering Service”

900 SOUTH FREMONT AVENUE
ALHAMBRA, CALIFORNIA 91803-1331

GAIL FARDER, Director : Telephone: (626) 458-5100
mip:Adpw.lacounty. gov ADDRESS ALL CORRESPONDENCE TO:
P.0. BOX 1460
ALHAMBRA, CALIFORNA 91303-1460
November 10, 2010 N REPLY PLEASE
. rerer vo e, VVWV-3
TO: Fire Chief P. Michael Freeman

FROM: Gail Farber Huk Fm""“

Director of Public Works

LOS ANGELES COUNT'Y WATERWORKS DISTRICT NO. 29, MALIBU
WATER SERVICE AND FIRE PROTECTION TO NEW SINGLE-FANILY
RESIDENCES WITHIN THE SANTA MONICA MOUNTAINS AREA

~ The following information is to clarify the processing of requests for water services for
single-family developments by the Los Angeles County Waterworks District No. 29,
Malibu District.

When an applicant requests water service for a proposed single-family development,
we verify that the applicant’s proposed development is within the District's service area
and require that the applicant provide us with the Fire Departiment's requirements for the
proposed deveiopment. Based on the flow rate and duration of the Fire Depariment's
fire-flow requirement, District staff determines if the water system zone from which the
proposed development will be served has adequate storage and transmission
capacities to meet the fire domestic flow requirements. |f it does, the applicants are
required to pay the District's applicable fees to obtain a Will-Serve Letter for the
proposed development. if the water system does not meet the fire and domestic flow
requirement for the proposed development, the District Engineer determines the needed
new water system improvements to serve the proposed development. A
Will-Serve Letter will not be issued for the development until the applicant agrees in
writing to construct the needed water systern improvements.

The District may elect not to set conditions for water service for a project when the
applicant's property is physically located at an elevation highet than the existing District
tank elevation or at a distance of more than 2,000 feet from the District's existing
distribution system. However, the applicant may propose a conceptual plan for
constructing a2 new water system pressure zone for the proposed development and -
submit it fo the District for review. The District may either reject and deny water service
from the public water system or accept the proposed plans, If the District accepts the
developer's plan, the applicant must agree in writing to finance the construction of a new
water systeimn pressure zone in order for the District to issue a Will-Serve Letter for the
proposed development.

Attachment 2
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Fire Chief P. Michael Freeman
November 106, 2010
Page 2

It appears from the latest water service applications we received that most proposed
single-family developments have fire-flow requirements of 1,250 gallons per minute for
two hours. {n most of the pressure zones within the District, we do not have enough
storage and, in many cases, pipeline capacity fo meet this fire-flow requirement.
Applicants have resisted the construction of needed improvements and instead resorted
. to pursuing alternative options: Rule 1-C-1c of the Rules and Regulations of the
Los Angeles County Waterworks Districts and the Marina del Rey Water System (copy
attached), the District has the right to deny new water service to an applicant when the
existing water system in the vicinity of the applicant's property is inadequate to provide
~ the fire protection needs of the applicant or when no water system exists.

It is important to point out that when the needed improvemenis benefit other vacant
properties, the applicant who finances the improvements may establish a right to future -
financial participation by other applicants by filing a "Letter of Participation" with the
District. During the 10-year period commencing from the date of formal transfer of the
-water system improvements to the District, additional applicants must reimburse the
original applicant their pro rata share of the cost of the improvements.

| hope that this letter clarifies the District's processing policy of new water service
applications.

If you have any questions regarding this matter, please contact me or your staff may
contact  Greg Even of our Waterworks Division at (626) 300-3331 or
geven@dpw.lacounty.gov.

GE:dwt

MEMO144

Attach,
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State of California

California Regional Water Quality Control Board, Los Angeles Region

Resolution No. R4-2009-007

Amendment to the
Water Quality Control Plan for the Coastal Watersheds
of Ventura and Los Angeles Counties
to Prohibit On-site Wastewater Disposal Systems
in the Malibu Civic Center Area

WHEREAS, the California Regional Water Quality Control Board, Los Angeles Region
(hereinafter Regional Board), finds that:

1.

2.

In the Water Quality Control Plan for the Coastal Watersheds of Los Angeles and
Ventura Counties (hereafter Basin Plan), the Regional Board designated beneficial uses
and established water quality objectives for the following water resources in the Civic
Center area of the City of Malibu:

Groundwater: Municipal and Domestic Supply (Potential), Industrial Process
and Service Supply, and Agricultural Supply.

Malibu Lagoon: Navigation; Water Contact Recreation; Non-contact Water
Recreation; Estuarine Habitat; Marine Habitat; Wildlife Habitat; Rare,
Threatened, or Endangered Species Habitat; Migration of Aquatic Organisms;
Spawning, Reproduction, and/or Early Development; Wetland Habitat.

Malibu Creek: Water Contact Recreation; Non-contact Water Recreation; Warm
Freshwater Habitat; Cold Freshwater Habitat; Wildlife Habitat; Rare, Threatened,
or Endangered Species Habitat; Migration of Aquatic Organisms; Spawning,
Reproduction, and/or Early Development; Wetland Habitat.

Malibu Beach and Malibu Lagoon Beach (Surfrider Beach), Amarillo Beach,
and Carbon Beach: Navigation; Water Contact Recreation; Non-contact Water
Recreation; Commercial and Sport Fishing; Marine Habitat; Wildlife Habitat;
Spawning, Reproduction, and/or Early Development; and Shellfish Harvesting.

In the 2006 Clean Water Act Section 303(d) list, approved by the United States
Environmental Protection Agency (US EPA) on June 28, 2007, impairments to beneficial
uses were formally identified for the following water resources:

Malibu Lagoon: impaired by Coliform Bacteria, Eutrophication.

Malibu Creek: impaired by Coliform Bacteria, Nutrients (Algae).
Malibu Beach: impaired by Indicator Bacteria.

Malibu Lagoon Beach (Surfrider Beach): impaired by Coliform Bacteria.
Carbon Beach: impaired by Indicator Bacteria.

November 5, 2009
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Resolution No. R4-2009-007
‘ Page 2 of 12

To restore water quality and impaired beneficial uses, the US EPA and/or Regional Board
have adopted the following Total Maximum Daily Loads (TMDLs):

Malibu Creek Watershed Nutrient TMDL: The US EPA, on March 21, 2003,
specified a numeric target of 1.0 mg/l for total nitrogen during summer months (April
15 to November 15) and a numeric target of 8.0 mg/L for total nitrogen during winter
months (November 16 to April 14). Significant sources of the nutrient pollutants
include discharges of wastewaters from commercial, public, and residential land use
activities. The TMDL specifies a load allocation for on-site wastewater disposal
systems of 6 Ibs/day during the summer months and 8 mg/L during winter months.

Malibu Creek and Lagoon Bacteria TMDL: The Regional Board specified numeric
targets, effective January 24, 2006, based on single sample and geometric mean
bacteria water quality objectives in the Basin Plan to protect the water contact
recreation use. Sources of bacteria loading include storm water runoff, dry-weather
runoff, on-site wastewater disposal systems, and animal wastes. The TMDL. specifies
load allocations for on-site wastewater disposal systems equal to the allowable
number of exceedance days of the numeric targets. There are no allowable
exceedance days of the geometric mean numeric targets. For the single sample
numeric targets, based on daily sampling, in summer (April 1 to October 31), there
are no allowable exceedance days, in winter dry weather (November 1 to March 31),
there are three allowable exceedances days, and in wet weather (defined as days with
>=0.1 and the three days following the rain event), there are 17 allowable exceedance
days.

Santa Monica Bay Beaches Wet and Dry Bacteria TMDL: For beaches along the
Santa Monica Bay impaired by bacteria in dry and wet weather, the Regional Board
specified numeric targets, effective July 15, 2003, based on the single sample and
geometric mean bacteria water quality objectives in the Basin Plan to protect the
water contact recreation use. The dry weather TMDL identified the sources of
bacteria loading as dry-weather urban runoff, natural source runoff and groundwater.
The wet weather TMDL identified stormwater runoff as a major source. The TMDLs
did not provide load allocations for on-site wastewater disposal systems, meaning that
no exceedances of the numeric targets are permissible as a result of discharges from
non-point sources, including on-site wastewater disposal systems. There are no
allowable exceedance days of the geometric mean numeric targets. For the single
sample numeric targets, based on daily sampling, in summer (April [ to October 31),
there are no allowable exceedance days, in winter dry weather (November 1 to March
31), there are three allowable exceedances days, and in wet weather (defined as days
with >=0.1 and the three days following the rain event), there are 17 allowable
exccedance days.

Pursuant to California Water Code section 13243, the Regional Board may, in its Basin
Plan, specify certain conditions or areas where the discharge of waste, or certain types of

November 5, 2009
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ii.

ik

v,

Resolution No. R4-2009-007
Page 3 of 12

waste, will not be permitted. During a public niecting on December 14, 1998, the
Regional Board directed the Executive Officer to prepare a prohibition of on-site
wastewater disposal systems (OWDS) for consideration by the Regional Board. During a
public meeting on November 13, 2008, the Regional Board discussed the need for a firm
time schedule to address water quality problems in the Malibu Civic Center area and
again directed staff to prepare a prohibition of on-site wastewater disposal systems for
Board consideration.

For the purposes of this Basin Plan amendment, the “Malibu Civic Center area” is
defined as the area within the lower Winter Canyon watershed, Malibu Valley watershed
and adjacent coastal strips between and including Amarillo Beach and Surfrider Beach. A
map depiciing the boundaries of the Malibu Civic Center area is area is attached hereto as
Exhibit 1.

In accordance with the California Water Code, sections 13280, 13281 and 13283,
Regional Board staff presented technical evidence in a public hearing on November 53,
2009, demonstrating that discharges of wastewater from OWDSs in the Civic Center area
fail to meet water quality objectives established in the Basin Plan, contribute to
impairments of present or future beneficial uses of water resources, and cause pollution,
nuisance or contamination. Section 13280 states that a determination that discharges from
OWDSs should not be permitted shall be supported by substantial evidence. The
evidence, as summarized in the Technical Staff Report, leads to the following
conclusions:

Dischargers in the Civic Center area subject to Orders from the Regional Board that
specify waste discharge requirements (WDRs) for OWDSs have poor records of
compliance.

Discharges of wastewaters released from OWDSs in the Civic Center area to
groundwater contain elevated levels of pathogens and nitrogen that impair underlying
groundwater as a potential source of drinking water.

Discharges of wastewaters released from OWDSs in the Civic Center area to
groundwater that are in hydraulic connection with beaches along the mouths of
unsewered watersheds transport pathogens that elevate risks of infectious disease for
water contact recreation.

Discharges of wastewaters released from OWDSs in the Civic Center Area to
groundwater that are in hydraulic connection with Malibu Lagoon transport a
nitrogen load significantly in excess of the wasteload allocation in the nutrient TMDL
established to restore water quality to a level sufficient to protect aquatic life and
prevent nuisance resulting from eutrophication.

Wastewater flows from OWDSs in the Civic Center area have been increasing. On
many sites, hydrogeologic conditions are unsuitable for high flows of wastewater, and
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many dischargers generate wastewater flows at rates that exceed their capacity to
discharge on-site. These dischargers rely on pumping significant flows into tanker
trucks that haul liquid sewage and sludge via public roadways to communities that
have sewer and wastewater treatment facilities.

Peer reviews of the scientific portions of the technical staff report were conducted
pursuant to California Health and Safety Code section 57004. The peer reviewers
confirmed that the technical staff report was based upon sound scientific knowledge,
methods and practices,

No authorized public agency has offered satisfactory assurance that discharge systems are
appropriately designed, located, sized, spaced, constructed, and maintained, such that
they are adequate to protect the quality of water for beneficial uses in the Malibu Civic
Center area, pursuant to the California Water Code section 13282.

Pursuant to the California Water Code section 13283, the State Water Resources Control
Board (State Board) is required to include a preliminary review of possible alternatives
necessary to achieve protection of water quality and present and future beneficial uses of
water, and prevention of nuisance, pollution, and contamination, including, but not
limited to, community collection and waste disposal systems which utilize subsurface
disposal, and possible combinations of individual disposal systems, community collection
and disposal systems which utilize subsurface disposal, and convention treatment
systems. The Regional Board has conducted a preliminary review of possible

alternatives, as documented in the staff report.

The basin planning process has been certified as functionally equivalent to the California
Environmental Quality Act (CEQA), including preparation of an initial study, negative
declaration, and environmental impact report (California Code of Regulations, title 14,
section 15251(g)). As this amendment is part of the basin planning process, staff has
prepared an Environmental Staff Report, which is considered a substitute to an initial
study, negative declaration, and/or environmental impact report. This Environmental
Staff Report satisfies the substantive requirements of the California Code of Regulations,
title 23, section 3777(a), and includes a project description, environmental checklist,
reasonable alternatives, alternative methods of compliance with the Basin Plan
amendment, and mitigation measures. The Environmental Staff Report, together with this
resolution and the responses to comments constitute the Substitute Envirommental
Documents, as specified in California Code of Regulations, title 23, section 15252, The
Regional Board hereby determines that depending upon the compliance project selected,
there could be significant adverse impacts, as specified in the Substitute Environmental
Documents. However, there are also impacts that can be mitigated and be less than
significant. The potential mitigation measures are set forth in the Environmental Staff
Report and checklist incorporated therein.
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THEREFORE, be it resolved that:

L.

Pursuant to sections 13240 and 13241 of the California Water Code, the Regional Board,
after considering the entire record including oral testimony at the hearing, finds the
evidentiary requirements specified in section 13280 et seq. have been satisfied and that
discharges from septic systems in the Malibu Civic Center area fail to meet water quality
objectives and impair both existing and potential beneficial uses of water, as documented
in the Final Technical Staff Report, dated November 5, 2009. Pursuant to section 13240
of the California Water Code, the Regional Board hereby adopts and amends the Basin
Plan to include a prohibition on discharges from on-site wastewater disposal systems in
the Civic Center area. This amendment, as set forth in Exhibit 2, will:

» Prohibit all new discharges, except certain specific projects which have already
progressed through the entitlement process, and are identified on table 4-yy of the
Basin Plan Amendment.

*  Prohibit discharges from existing systems within six years in commercial areas and
within ten years in residential areas from the date of adoption by the Regional Board
of this Basin Plan amendment as specified in figure 4-yy of the Basin Plan
Amendment.

This prohibition does not preclude a publicly owned, community-based, solution that
includes specific wastewater disposal sites subject to waste discharge requirements to be
prescribed by the Regional Board.

The Regional Board has reviewed and considered the information contained in the
Substitute Environmental Documents, as described in Finding 10, above, and hereby
adopts and certifies them.

Pursuant to California Code of Regulations, tit.14 section 15091 (a)(2), the Regional
Board hereby finds, as more fully set forth in the Substitute Environmental Documents,
that there are potentially significant impacts {rom implementation projects to comply
with the proposed prohibition on OWDSs, but notes that there are mitigation measures
available (as more fully described in the Substitute Environmental Documents specified
in paragraph 10 below) to reduce potentially significant environmental impacts to less
than significant levels. However, implementation of these mitigation measures are not
under the control or discretion of the Regional Board, but are within the responsibility
and jurisdiction of other (responsible) agencies, which will be required to comply with or
assist affected citizens in complying with the provisions of this prohibition (e.g., the City
of Malibu). These agencies have the ability to implement these mitigation measures, can
and should implement these mitigation measures, and are required under CEQA to
consider whether to implement the mitigation measures when they undertake their own
evaluation of impacts associated with compliance with the prohibition. (See Pub. Res. C.
§ 21159.2.) This finding is made pursuant to Title 14, California Code of Regulations,
section 15091(a)(2).
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Pursuant to California Code of Regulations, tit.14, section 15093, the Regional Board
hereby finds that the project’s benefits override and outweigh its potential unavoidable
significant adverse impacts, for the reasons more fully set forth in the Substitute
Environmental Documents. Specific economic, social, and environmental benefits justify
the adoption of this project despite the project’s potential significant adverse
environmental impacts. These benefits, which include contributing to the present and
future restoration of beneficial water uses, and reducing or eliminating pollution,
nuisance and contamination, warrant approval of the project, despite each and every
unavoidable impact, Upon review of the environmental information generated for this
prohibition and in view of the entire record supporting the need for a prohibition, staff
has determined that specific economic, legal, soctal, technological, environmental, and
other benefits of this proposed prohibition outweigh the unavoidable adverse
environmental effects, and that such adverse environmental effects are acceptable under
the circumstances. This determination is based upon the fact that most of the identified
significant adverse impacts from the reasonably foreseeable means of compliance are
temporary nuisance impacts associated with abatement of the use of OWDSs, and/or the
construction of compliance projects, The foreseeable means of compliance are generally
accepted beneficial infrastructure amenities in most municipal jurisdictions, and typically
installed for the benefit of the community irrespective of their potential growth inducing
and other impacts associated with their construction and operation. Furthermore, the
reasonably foresecable means of compliance with the prohibition are expected to result,
over the long term, in positive environmental improvements to the environment,
including water quality and restoration of beneficial uses of water resources (including
decreased instances of associated illness), and economic benefits associated with
increased use from their restoration, This is particularly important at the Malibu beaches
which are generally considered to be some of best beach environments in the State of
California. Enhancement of recreational uses of beaches, aquatic habitat in Malibu
Lagoon, and drinking water potential in groundwater will have positive social and
economic effects.

In making the determination in paragraph 1 above, the Regional Board has considered all
of the factors set forth in California Water Code section 13281, including but not limited
to, the factors set forth in section 13241,

The Exccutive Officer is directed to forward this Basin Plan amendment to the State
Board in accordance with the requirements of sections 13245 of the California Water
Code.

If, during the approval process, the State Board or Office of Administrative Law
determines that minor, non-substantive corrections to the language of the amendment are
needed for clarity or consistency, the Executive Officer may make such changes, and
shall inform the Board of any such changes.
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The Regional Board requests that the State Board approve the Basin Plan amendment in
accordance with the requirements of sections 13245 and 13246 of the California Water
Code and forward it to the Office of Administrative Law.

This prohibitien is not intended to prevent repairs and maintenance to existing
septic/disposal systems, provided that repairs and maintenance do not expand the
capacity of the systems and increase flows of wastewaters.

Pursuant to Water Code section 13225 (or such other authority as may be appropriate),
the Executive Officer is directed to require the City to submit quarterly written reports to
the Executive Officer, summarizing the strategy and progress toward meeting the 2015
prohibition deadline. In the quarterly progress reports, the City shall document progress,
to the satisfaction of the Executive Officer, toward the following interim and final
deadlines:

May 1, 2010: Completion of 25% of a master facilities plan for possible projects
to comply with the prohibition, including initiation of a strong
public participation program.

November 1, 2010:  Completion of 50% of a master facilities plan and initiation of
environmental review, with strong, on-going public participation.
Concurrently, initiation of preliminary engineering and a feasibility
study for possible projects to comply with the prohibition.

May 1, 2011: Substantial completion of a master facilities plan, preliminary

engineering and a feasibility study, and engagement of the public
in selection of a project to comply with the prohibition.

November 1, 2011:  Completion of a master facilities plan, preliminary engineering and
a feasibility study, and selection of a project to comply with the
prohibition.

November 1, 2012:  Completion of final design for selected project.

November 1, 2014:  Completion of 50% of construction of selected project.

November 5, 2015:  Completion of project to comply with prohibition, including
successful startup of facilities, and commercial connections to the

project facilities, and cease discharge from OWDSs.

November 5, 2019:  Completion of project to include residential connections to the
project facilities, and cease discharge from OWDSs.
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The first progress report is due March 31, 2010, and subsequent quarterly progress reports
are due on March 31%, June 30", September 30", and December 31% until such time that the
Regional Boatrd determines that compliance with the prohibition has been achieved.

The City may, upon approval from the Executive Officer, transfer this responsibility to
another public agency.

I, Tracy J. Egoscue, Executive Officer, do hereby certify that the foregoing is a full, true, and
correct copy of a resolution adopted by the California Regional Water Quality Control Board,
Los Angeles Region, on November 5, 2009.

Trac?’j. Exoscue
Executiv cer
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Malibu Civic Center Prohibition, Table 4-zz

Address
24001 Malibu Road
3469 Cross Creek Road
3504 Coast View Drive
23038 Pacific Coast Highway

23060.5 Pacific Coast Highway

3516 Sweetwater Mesa Road
2930 Sweetwater Mesa Road
2860 Sweetwater Mesa Road
23460 Malibu Colony Drive
23872 Malibu Road

23812 Malibu Road

24024 Malibu Road

24380 Malibu Road

22959 Pacific Coast Highway
2294] Pacific Coast Highway
24132 Malibu Road

24266 Malibu Road

23618 Malibu Colony Drive
23401 Civic Center Way
23800 Malibu Crest Drive
3700 La Paz Lane

23915 Malibu Road

23410 Civic Center Way
23816 Malibu Crest Drive
3556 Sweetwater Mesa Road
3314 Serra Road

23917 Malibu Road

23919 Malibu Road

23021 Malibu Road

23923 Malibu Road

23652 Malibu Colony Drive
23664 Malibu Road

23720 Malibu Road

3535 Coast View Drive
23316 Malibu Colony Drive
23684 Malibu Colony Drive
23872 Malibu Road

24052 Malibu Road

23405 Malibu Colony Drive
23681 Malibu Colony Drive
23917 Malibu Road

23919 Malibu Road

23921 Malibu Road

23923 Malibu Road

APN
4458018005
4458023003
4458026014
4452005001
4452006902
4452017006
4452025021
4452025023
4458004031
4458007019
4458007028
4458009007
4458011021
4452019005
4452019009
4458010009
4458011010
4458005040
4458022001
4458024038
4458022025
4458018004
4458020010
4458024023
4452017008
4452026012
0000000067
0000000068
0000000069
0000000070
4458005030
4458001003
4458002900
4458027030
4452008016
4458005022
4458007019
4458009002
4452010010
4458002008
4458018004
4458018004
4458018004
4458018004

Page 10 of 12

(The Vesting Tract Map has not been recorded therefore APNs have not yet
been assigned to the individual lots below.)

24108 Pacific Coast Highway
24120 Pacific Coast Highway
24134 Pacific Coast Highway
24150 Pacific Coast Highway
24174 Pacific Coast Highway
3215 Serra Road

3217 Serra Road

3219 Serra Road

3221 Serra Road

3240 Cross Creek Road

212

4458018002
4458018018
4458018019

4457003023
4457003019

4457003020
4457002038

4457003021, 4457003022
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Resolution No. R4-2009-007

Amendment to the
Water Quality Control Plan for the Coastal Watersheds of
Ventura and Los Angeles Counties
to Prohibit On-site Wastewater Disposal Systems
in the Malibu Civic Center Area

Exhibit 2: Language to be revised in the Basin Plan

The Water Quality Control Plan for the Coastal Watersheds of Ventura and Los Angeles
Counries (Basin Plan) contains a section entitled “Septic Systems” in Chapter 4.1 This
amendment to the Basin Plan revises that section, as indicated by italicized, underlined text for
additions, and text strikeouts for deletions.

Regulating Septic Systems

The California Water Code, Chapter 4, Article 3, sets forth criteria for prohibiting individual
disposal systems (i.e., residential septic tanks). Alternatively, the Regional Board has authority
to regulate discharves, including discharges from residential units, multiple-dwelling units,
non-domestic septic tank systems, and large developments.

Oxnard Forebay Septic Prohibition

On August 12, 1999, the Regional Board amended the Basin Plan to include a prohibition on
septic systems in the Oxnard Forebay (figure 4-xx), pursuant to Section 13280 of the California
Water Code. The prohibition applies to both future and existing septic systems in the Oxnard
Forebay. As of August 12, 1999, new septic systems in the Oxnard Forebay were prohibited. By
January 1, 2008, discharges from existing septic systems must cease. This action was taken in
view of:

» The conclusion that discharges of wastewaters from residential and commercial facilities
to groundwater underlying the Oxnard Forebay do not meet water quality objectives
specified in the Basin Plan, and are impairing the present and future beneficial uses of
underlying resources of ground water.

= The need to ensure long-term protection of ground water underlying both the Oxnard
Forebay and the Oxnard Plain. Alternatives to replace these supplies of local water, or to
treat the water before beneficial use, would be costly and would violate the requirement
to protect the water for beneficial uses.

! Language 1o be revised will go into the Basin Plan, starting on page 4-17 (in the 1994 version) with the section
currently entitled *Septic Systems.”
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The prohibition is not intended to prevent repairs to existing septic systems in the Oxnard
Forebay prior to January 1, 2008, provided that the purpose of such repairs is not to increase
capacity.

An exemption to this prohibition or a time extension of the effective date of the prohibition may
be granted in the event the Regional Board determines that such an exemption or extension is in
the best interest of water quality, in accordance with Water Code Section 13241 and the
correction of water quality problems associated with the wastewater discharges from septic
systems in the Oxnard Forebay.

Individual disposal systems that dispose of domestic wastewater that are Jocated on lot sizes
equal to or greater than five acres are not subject to this prohibition.

Malibu Civic Center Area Prohibition

On November 5, 2009, the Regional Board amended this Basin Plan to prohibit on-site
wastewater disposal systems (OWDSs ) in the Malibu Civie Center area (figure 4-yy), pursuant
to section 13280 of the California Water Code. Effective [insert effective date of Basin Plan

amendment|:

s All new on-site wastewater disposal system discharges are prohibited with the exception
of the projects identified in table 4-vy, which shall be deemed existing OWDSs.

s All wastewater discharges in commercial greas from existing on-site wastewater
disposal systems are prolibited on November 5, 2013, as specified in figure 4-yy.

2 All wastewater discharges in residential areas from existing on-site wastewater disposal
systems are prohibited on November 5, 2019, as specified in figure 4-yy.

This prohibition does not preclude a publicly owned, community-based, solution that includes
specific waste water disposal sites subject to waste discharge requirements to be prescribed by
the Regional Board,

The prohibition is not intended to prevent repairs, maintenance, and upgrades to existing on-
site wastewater disposal svstems prior to November 5, 2019, provided that repairs,
maintenance, and upgrades do not expand the capacity of the systems or increase flows of
wastewaters.

Other Areas

In other areas, where ground water constitutes an important source of drinking water, the
Regional Board has adopted general WDRs (Order 91-94) for certain private residential
subsurface sewage disposal systems. A lot with size less then 1 acre is not eligible for these
general WDRs; for those lots between one and less than five acres in size, the General WDRs
require either a hydrogeologic study or mitigation measures. WDRs are not required for lot sizes
greater than five acres.
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#

ORDINANCE NO. 330

AN ORDINANCE OF THE CITY OF MALIBU APPROVING A
DEVELOPMENT AGREEMENT BETWEEN THE CITY OF MALIBU
AND MALIBU LA PAZ RANCH, LLC

THE CITY COUNCIL OF THE CITY OF MALIBU DOES ORDAIN AS
FOLLOWS:

Section |. The City of Malibu and Malibu La Paz Ranch, LLC (“La Paz”} desire to
enter into a development agreement pursuant to Government Code Sections 65864 through
65869.5 and Chapter 17.64 of the Malibu Municipal Code with respect to a parcel of real
property located in the City of Malibu and more particularly described in the Development
Agreement attached hereto as Exhibit A and incorporated herein by reference (“Development
Agreement”).

Section 2. La Paz applied for approval of a development agreement and associated
entitlements on February 17, 2000 and amended the application on June 21, 2005. The history of
the project applications is set forth in City Council Resolution No. 08-51, certifying the
Environmental Impact Report (EIR) for this project.

Section 3. At the November 10, 2008, public hearing, the Council heard and
considered all testimony and arguments of all persons desiring to be heard and the Council
considered all factors relating to the development agreement and associated entitlements,
including, but not limited to, the recommendation from the Planning Commission.

Section 4. In accordance with the California Environmental Quality Act, an EIR was
- prepared by the City and circulated for public comment. The EIR provided information
regarding potential adverse environmental impacts of the project, mitigation measures, and
alternatives. The City Council has certified the EIR and adopted the Statements of Findings and
Facts in support of findings and Statement of Overriding Considerations, and approved the
Mitigation Monitoring and Reporting Program. The Final EIR for La Paz development and
associated entitlements is complete and adequate for the consideration of the Development
Agreement. ) '

Section 5. Based upon substantial evidence in the record of the proceedings,
including, without limitation, the written and oral staff reports, the Final EIR, the General Plan,
the Local Coastal Program, and the documentary record and testimony before the Planning
Commission and the City Council, the City Council finds that the proposed Development
Agreement is consistent with the objectives, policies, general land uses, and programs specified
in the City’s General Plan and Local Coastal Program (LCP), the proposed Development
Agreement complies with the City’s zoning, subdivision, and other applicable ordinances and
regulations, and the proposed Development Agreement is in conformity with the public
necessity, public convenience, general welfare, and good land use practices.
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Section 6. The proposed Development Agreement is consistent with the public
convenience, general welfare and good land use practice, making it in the public interest to enter
into the Development Agreement with the applicant. The Development Agreement provides for
the orderly development of two parcels of property within the City’s Civic Center, in a
comprehensive planned development. The Development Agreement ensures that the project can
be developed over time in its approved form, and in exchange for the rights conferred in the
Development Agreement, that the applicant will provide substantial public benefits to the City as
a part of the development.

Section 7. Taking into account all of the conditions of approval that have been
applied to the project, the City Council further finds that the Development Agreement:

A will not adversely affect the health, peace, comfort or welfare of persons residing
or working in the surrounding areas, since the various elements of the projects are
in keeping with the character and general development patterns of the surrounding
areas; ‘

B. will not be materially detrimental to the use, enjoyment or valuation of property

- of other persons located in the vicinity of the site, since the proposed
improvements are consistent with and will enhance their surroundings with high
quality development, and will provide additional public infrastructure and public
benefits; and _

C. will not jeopardize, endanger or otherwise constitute a menace to the public
health, safety or general welfare, as the projects are adequately conditioned to
mitigate impacts, will comply with all applicable codes and will provide public
safety and health improvements. '

Section 8. The proposed Development Agreement complies with and contains the
elements prescribed in the terms, conditions, restrictions, and requirements of Section 17.64.050
of the Malibu Municipal Code. Pursuant to Section 17.64.050, the Development Agréement and
the project entitlements provide for a duration of the Agreement, uses permitted on the affected
parcels of property, permitted density, maximum height, size and location of buildings,
reservation of land for public purposes and special benefits that would not otherwise be provided
by the applicant in the absence of an agreement.

Section 9. Based upon the foregoing, the City Council hereby approves the

~ Development Agreement attached hereto as Exhibit A and authorizes the Mayor to execute said’

Development Agreement on behalf of the City.

. Section10. EFFECTIVE DATE. This Ordinance shall take effect 30 days after its
adoption and upon certification by the Coastal Commission of an LCP amendment consistent
with the requirements of the LCP.
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PASSED AND ADOPTED this 24" day of November, 2008.

%&_’a

LA CONLEY ULICH, Mayor

ATTEST:

LISA POPE, City Clerk
(seal) ‘

OVED AS TOFORM: _

A e

GIN, City Attomey

CHRISTI HO
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1 CERTIFY THAT THE FOREGOING ORDINANCE NO. 330 was passed and adopted at the
regular City Council meeting of November 24, 2008, by the following vote:

AYES: 4 Councilmembers: Sibert, Barovsky, Stern, Conley Ulich
NOES: 1 Councilmember: Wagner

ABSTAIN: 0

ABSENT: 0

LISA’ POPE, City Qlerk

:.(S_ﬁa})-.
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WHEN RECORDED MAIL TO:

CITY CLERK
CITY OF MALIBU
23815 Stuart Ranch Road

- Malibu, CA 90265

DEVELOPMENT AGREEMENT BY AND BETWEEN
THE CITY OF MALIBU
and

MALIBU LA PAZ RANCH, LL.C

THIS AGREEMENT SHALL BE RECORDED
WITHIN TEN DAYS OF EXECUTION BY
ALL PARTIES HERETO PURSUANT TO
GOVERNMENT CODE § 65868.5

A78641359224v35-12/8/20085:13:34 PMLaPaz : 1
Development Agreeme—nt v39 final
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DEVELOPMENT AGREEMENT

This Development Agreement (“Agreement”™) is entered into on this  day of

, 2008, by and between the CITY OF MALIBU (“CITY™), a general law city duly

organized and existing under the laws of the State of California, and MALIBU LA PAZ

RANCH, LLC (“LA PAZ"), a limited liability company authorized to do business in the State of

California. CITY and LA PAZ may be referred to individually as “Party” and collectively as
“Parties.”

1.  RECITALS

This Agreement is made with respect to the following facts and for the following
purposes, each of which is acknowledged as true and correct by the Parties:

1.1  LAPAZ has submitted two applications to CITY for the development of
LLAPAZ’s 15.29 acre property (the “Property”). The applications are for two projects defined
hereafter as the Preferred and Alternative Projects (collectively “the Projects”). The Property is
described more specifically in the legal description attached as Exhibit 1. A map depicting the
Property and its location is attached as Exhibit 2;

1.2 The CITY has asked that LA PAZ include in the Preferred Project a parcel of land
for a proposed 20,000 square foot City Hall, or for certain municipal uses that may in the future
be approved by the CITY, as set forth in this Agreement;

1.3 LAPAZ has agreed to convey 2.3 acres of the Property to the CITY for a new
Clty Hall, or certain municipal uses that may in the future be approved by the CITY, as set forth
in this Agreement, and undertake the other ebhgatlons set forth herein, if it receives all of the
assurances set forth in this Agreement

1.4  Government Code § 65864, et seq. authorizes CITY to enter into binding
development agreements such as this Agreement with persons having legal or equitable interests
in real property in order to, among other things, provide certainty in the approval of development
projects so as to strengthen the public planning process, encourage private participation in
comprehensive planning, provide needed public facilities, make maximum efficient utilization of
resources at the least economic cost to the public and avoid waste of resources escalating the cost
of development to the consumer. This Agreement provides assurances to LA PAZ that, if the
Preferred Project is approved, during the term. of this Agreement it may be implemented in
accordance with the CITY s official policies, ordinances, rules and regulations in force as of the
date the ordinance approving this Agreement was approved by the City Council;

1.5 Pursuant to Government Code § 65865, CITY has adopted rules and regulations
for consideration of development agreements, and proceedings have been taken in accordance
-with CITY s rules and regulations;

1.6 By enten'ng into this Agreement, CITY shall bind future City Councils of CITY
by the obligations specified herein and limit the future exercise of certain of its governmental
and proprietary powers to the extent specified in this Agreement and permitted by law; '

LaPaz Devetopment Agreement v39 final 1
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1.7  The terms and conditions of this Agreement have undergone extensive review by

the CITY and City Council. CITY and LA PAZ acknowledge and agree thaf Thé consideration to
be exchanged pursuant to this Agreement is fair, just and reasonable;

1.8 This Agreement and the Project which is the subject of this Agreement are
consistent with the CITY’s General Plan, and its Local Coastal Program (LCP);

1.9 CITY has certified a Final Environmental Impact Report, SCH No. 2003011131
for the Project (“the EIR™);

1.10  All actions taken and approvals given by CITY have been duly taken or approved
in accordance with all applicable legal requirements for notice, public hearings, including
hearings by the planning commission and legislative body, findings, votes, and other procedural
matters;

1.11 Development of the Preferred Project will further the comprehensive planning
objectives contained within the General Plan, and will result in public beneﬁts inchuding, among

_others, the following:

1.11.1  Dedication of 2.3 acres of land for a new City Hall, or for certain
municipal uses that may in the future be approved by the CITY, as set forth in this Agreement;

1.11.2  Provision of $500,000 for a new City Hall, or for development of
certain municipal uses that may in the future be approved by the CITY, as set forth in this
Agreement; :

1113 Contributing via planned Project improvements to the creation of a
linear wetland park;

1.114  Providing landscaped and irrigated open space areas, as well as
subterranean parking structures, which, under appropriate conditions, may be used as emergency
evacuation zones.

1.11.5 Dediéatibn of an internal segment of the Malibu-Pacific trail
connecting Serra Retreat to Legacy Park;

1.11.6  Creating significant offsite public improvements.
AGREEMENT

NOW, THEREFORE, in consideration of the mutual terms, covenants, conditions,
promises and benefits contained herem and for other good and valuable consideration, the
Parties agree as follows:

2. DEFINITIONS

* For the purposes of this Agreement, the following terms shail have the meanings set forth
below:

LaPaz Development Aéfeement v39 final 2
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S2.1 “Agreement” means this Development Agreement.

2.2 “Vesting Date” means the date on which the ordinance enacting this Agreement
was approved by the CITY s City Council.

2.3 “CITY” means the City of Malibu, a general law city, duly orgamzed and existing
under the laws of the State of California.

24  “LA PAZ” means Malibu La Paz Ranch, LLC.
2.5  The “Preferred Project” means the project described in Sections 2.14.3 and 5.1.

2.6 “Development” means the entitlement, and improvement of the Property for the
purposes of completing the structures, improvements and facilities described herein including,
but not Iimited to: grading; the construction of infrastructure and public facilities related to the
Preferred Project (as such Project may be approved), whether located within or outside the
Property; the construction of buildings and structures; and the installation of landscaping, septic
system, retaining walls, drainage devices, retention ponds, drive aisles with at grade parking,
subterranean parking structures, fire department turn arounds, water features, public
congregation and recreation areas, and hardscaping. '

2.7  “Development Agreement Statute” means Government Code § 65864 ef seq. as it
exists on the Effective Date.

28  “Project Approvals” means all plans, permits, and other entitlements for use of
every kind and nature, whether discretionary or ministerial, necessary in connection with
development of the Preferred Project in accordance with this Agreement, which may include but
are not limited to:

2.8.1 Complia.ﬁ'ce with the California Environmental Quality Act, Public
Resources Code § 21000 ef seq. (“CEQA™);

2:82  Plot Plans;

283 Site Plan Review;

2.8.4 Coastal Development Permits ;

2.85 General Plan Amendments;

2.8.6 Local Coastal Program amendments;
2.8.7  Zone iext amendments;

2.8.8 Conditional Use Permits;

2.8.9 Minor modifications;

2.8.10 Lot line adjustments;
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2.8.11  Grading and building permits;

29  The “Applicable Rules” shall consist of the following:

2.9.1 The CITY’s General Plan and Local Coastal Program (LCP) as they
exist on the Vesting Date;

292 The CITY’s Municipal Code, including those sections of the Zoning
Code which are applicable to the development of the Property, as the Municipal Code exists on
the Vesting Date;

293 Such other laws, ordinances, rules, regulations, and official policies
governing permitted uses of the Property, density, design, improvement, and construction
standards and specifications applicable to the development of the Property in force at the time of
the Vesting Date.

2.10  “Development Exaction” means any requirement of CITY in connection with or
pursuant to any Applicable Rule or project approval, for the dedication of land, the construction
of improvements or public infrastructure and facilities, or the payment of any type of fees, taxes,
and assessments in order to lessen, offset, mitigate or compensate for the impacts of development
on the environment or other public interests.

2.11 “Subsequent Rules” means any change in the Applicable Rules, except as

provided in Section 2.13, including, without limitation, any change in any applicable general
plan or specific plan, local coastal program, zoning, or subdivision regulation, adopted or

becoming effective after the Vesting Date, excluding any such change processed concurrently

with this Agreement, but including, without limitation, any change effected by means of an
ordinance, initiative, resolution, policy, order or moratorium, initiated or instituted for any reason
whatsoever and adopted by the City Council, the Planning Commission or any other board,
agency, commission or department of the CITY, or any officer or employee thereof, or by the
electorate, as the case may be (collectively the “Subsequent Rules”), which would, absent this
Agreement, otherwise be applicable to the Property, shall not be applied by the CITY to any part
of the Project, except as LA PAZ may consent to the application thereof pursuant to Section 3.1
of this Agreement.

2.12  “Reservations of Authority” means the rights and authority excepted from the
assurances and rights provided to LA PAZ and reserved to CITY under this Agreement.
Notwithstanding any other provision of this Agreement, the follow:ng Subsequent Rules shall
apply to the development of the Property.

2.12.1 Processing fees and charges imposed by CITY to cover the
estimated actual costs to CITY of processing applications for development approvals and permits
or for monitoring compliance with any development approvals or permits granted or issued.
_Provided, however, that LA PAZ shall have no obligation for payment of permit or plan check
fees with respect to the CITY’s development of Parcel C.
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2.12.2  Procedural regulations relating to hearing bodxes petitions,

applications, notices, findings, records, hearings, reports, recommendations, appéals and any
'other matter of procedure.

2.12.3  Regulations governing construction standards and specifications
including, without limitation, the CITY’s Building Code, Plumbing Code, Mechanical Code,
Electrical Code, Fire Code and Grading Code.

2.12.4  Regulations that otherwise would not apply to the development of
the Property or Project for which LA PAZ has given its written consent to the application of such
regulations pursuant to Section 3.1 of this Agreement.

2.13  “Projects” shall mean the Preferred Project and the Alternative Project,
collectively.

2.13.1  “Preferred Project,” or singular “Project,” means the Project more
particularly described in Section 5.1.

2.13.2  Preferred Project Parcel Descriptions

2.13.2.1 “Parcel A”, identified as Assessor’s Parcel Number 4458-
- 022-023, and legally described in Exhibit 3, represents Parcel A as it exists prior to development.

2.13.2.2  “Parcel A, post-lot line adjustment” means the parcel legally
described in Exhibit 4. '

2.13.23  “Parcel B”, identified as Assessor’s Parcel Number 4458-

(22-024 and legally described in Exhibit 5, represents Parcel B as it exists prior to development.

2.13.2.4  “Parcel B, post-lot line adjustment” means the parcel legally
described in Exhibit 6. . :

2.13.2.5 “Parcel C” means the real property legally described in
Exhibit 7. Parcel C consists of the 2.3 acres to be conveyed by LA PAZ to the CITY for a new
City Hall, or for certain municipal uses that may in the future be considered by the City, as set
- forth in this Agreement;

2.14 “Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed of
trust or any other security-device lender, and their successors and assigns, including without
limitation the purchaser at a judicial or non-judicial foreclosure sale or a person or entity who
obtains title by deed-in-lieu of foreclosure on the Property.

3. VESTED DEVELOPMENT RIGHTS

31 LAPAZis hereby granted the vested right to develop the Preferred Project on the

Property, subject to the Applicable Rules, the Project- Approvals, and any future approvals
applied for by LA PAZ, or its successors, and granted by the CITY for the Preferred Project (the
“Future Approvals”™). -
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3.1.1 Vested Development Rights. Notwithstanding any futurge action of

the CITY whether by ordinance, resolution, initiative, or otherwise, the Applicable Rules shatt
govern the development of the Preferred Project during the term of this Agreement, except and
subject to the Reservations of Authority and the terms of this Agreement. In developing the
Property, LA PAZ is provided, and assured, the vested right to require that the rules governing
the development of the Preferred Project during the term of this Agreement shall be as provided
in this Agreement. LA PAZ in its sole discretion may elect to be subject to any Subsequent
Rules that may be enacted. Any such election by LA PAZ shall be made in its sole discretion
and shall be in writing.

3.1.2 This Agreement does not (1) grant density or intensity in excess of
that otherwise established in the Project Approvals, (2) supersede, nullify or amend any
condition imposed in the Project Approvals, (3) guarantee to Owner any profits from the Project,
or (4) prohibit or, if legally required, indicate Owner’s consent to, the Property’s inclusion in any
public financing district or assessment district, except as specified herein, or (5) confer any
vested rights with respect to the Alternative Project.

3.1.3 The Project conditions are attached hereto -as Exhibit 8 and
constitute the entirety of the conditions imposed upon the Project.

3.2  Purposes of Agreement. This Agreement is entered into in order to provide a
mechanism for planning and carrying out the Preferred Project in a manner that will ensure
certain anticipated benefits to both CITY, including without limitation the existing and future
residents of CITY, and LA PAZ, and to provide to LA PAZ assurances regarding the land use
regulations that will be applicable to the development of the Property, including but not limited
to, those land use regulations relating to timing, density and intensity of development, that will
justify the undertakings and commitments of LA PAZ described in this Agreement and the
investment in planning and development of the major on-site and off-site infrastructure and
improvements needed for the Projects, and each of them. '

33 Modification or Suspension by State or Federal Eaw. In the event that state or
federal laws or regulations, enacied after the Effective Date of this Agreement, prevent or
preclude compliance with one or more of the provisions of this Agreement, those provisions
shall be modified or suspended as may reasonably be necessary to comply with such state or
federal laws or regulations; provided, however, that this Agreement shall remain in full force and
effect to the extent it is not inconsistent with such laws or regulations unless compliance with
such state or federal laws or regulations causes a material breach or failure of consideration.
Upon repeal of any such law or regulation, or the occurrence of any other event removing the
effect thereof, the provisions of this Agreement shall be restored to their original effect.

3.4  Ownership of Property. LA PAZ represents and covenants that it is the owner of
the fee simple title to the Property.

- 3.5 Binding Effect of Agreement. All of the Property shall be subject to this
Agreement. The burdens of this Agreement are binding upon, and the benefits of the Agreement
inure to, the CITY and LA PAZ. Any and all rights and obligations that are attributed to
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LA PAZ under this Agreement shall run with the land, subject to the assignment provisions of

Section 4 of this Agreement.

3.6  Term. The term of this Agreement shall commence on the Vesting Date and shall
continue for a period of ten years thereafter unless this term is modified or extended pursuant to
the provisions of this Agreement.

36.1 Term of Map(s) and Other Project Approvals. Pursuant to
Government Code §§ 66452.6(a) and 65863.9, the term of any subdivision or parcel map that has
been, or in the future may be, processed on all or any portion of the Property, and the term of
each of the Project Approvals, shall be extended through the termination date of this Agreement.

3.6.2 Tolling of Term of Agreement. The term of this Agreement shall be
tolled during the time the Project is pending before the California Coastal Commission. The
term of this Agreement shall be tolled during any peried of time during which a development
moratorium is in effect. For purposes of this Agreement a development moratorium shall be
deemed to exist (i) during the period that any action or inaction by CITY or other public agency
that regulates land use, development or the provision of services to the land prevents, prohibits or
delays the use of the approval or the construction of the Project or (ii) during the period any
lawsuit is pending brought by any third party concerning this Agreement, any of the Project
Approvals, including pursuant to CEQA, or any Subsequent Approval. Any tolling pursuant to

this Agreement of the cominencement, or running, of LA PAZ’s ten year vesting period will

likewise, for an equal period of t1me toll the performance of CITY’s obligations pursuant to
Section 6.4 of this Agreement.

3.7  Bargained For Reliance by Parties. The assurances of the CITY to LA PAZ, and
of LA PAZ to the CITY, in this Agreement are provided pursuant to, and as contemplated by, the
Development Agreement Statute, and are bargained for, and in consideration of, the undertakings
of LA PAZ and the CITY set forth in this Agreement.

4. ASSIGNMENT

4.1 LA PAZ may assign or transfer its rights and obligations under this Agree:ﬁe_nt
with respect to the Property, or any portion thereof, pursuant to the following provisions.

4.2  Right to Assign. Subject to Section 4.4, LA PAZ shall have the right to sell,
transfer or assign the Property, in whole or in part (provided that no such partial transfer shall be
made in violation of the Subdivision Map Act, Government Code §66410 ef seq.), to any person,
partnership, joint venture, firm or corporation at any fime during the term of this Agreement;
provided, however, that any such sale, transfer or assignment shall include the assignment and
assumption of the rights, duties and obligations arising under or from this Agreement with
respect to the property transferred.

4.3 Partial Transfers. Subject to Section 4.4, the Property currently consists of two
parcels, and it may be further subdivided. Pursuant to Section 4.2, LA PAZ’s right to sell,
transfer or assign the Property includes the right to sell, transfer or assign any portion of the
Property and, in such event, the assumption of the obligations of this Agreement shall apply only

to the portion or portions of the Property sold, transterred, or assigned. Upon such a partial
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" transfer, the rights and respon51b1htles of LA PAZ under this Agreement, and those of its

successors and assigns, shall be severable, and a default by the owner of one portion shall not
affect the owner, transferee or assignee of the other portion(s).

44  Approval By CITY. If LA PAZ transfers its right title or interest in the Property,
as defined and limited in Section 4.8 of this Agreement, prior to the completion of construction
of the Project, and issuance by CITY of certificates of occupancy for all structures, such transfer
shall be made only in accordance with Sections 4.4, 4.5, 4.6 and 4.7 of this Agreement.

4.4.1 At least forty-five days prior to any proposed sale, transfer or
assignment of LA PAZ’s right, title or interest in the Property, as defined and limited in Section
4.8 hereof, LA PAZ shall submit to the CITY a request for approval of such proposed sale,
transfer or assignment, which approval shall not unreasonably be withheld by the CITY. The
CITY may not withhold its approval if a reasonable person would find that:

4.4.1.1 The proposed purchaser, transferee or assignec demonstrates
the financial ability to perform the obligations of this Agreement; and

- 44.1.2  The proposed purchaser, transferee or assignee has the

necessary qualifications, competence, experience or capability to implement the development

~plan contemplated by the Project Approvals with the skill, expertise and quality equivalent to
that of LA PAZ,

45  Provision of Information. LA PAZ shall provide promptly to the CITY such
information that the CITY reasonably requests so that CITY can make the determinations called
for in Sec. 4.4, hereinabove.

4.6  Provision of Security. The proposed purchaser, transferec or -assignee shall
provide the CITY with security equivalent to any security previously provided by LA PAZ to
secure performance of its obligations under this Agreement. Upon provision of such security the
- CITY shall promptly release any security previously provided by LA PAZ.

4.7  Provision of Executed Agreement. Concurrently with the closing of any approved
sale, transfer or assignment, LA PAZ shall provide the CITY with an agreement executed by the
purchaser, transferee or assignee, demonstratmg compliance with the applicable provisions of
this Section 4.

4.8 - Applicabiiitx.- The provisions of Sections 4.4, 4.5, 4.6, 4.7 shall not be applicable
to (i) a transfer or assignment of a mortgage or deed of trust, or (ii) a transfer made in connection
with the enforcement of the security interest of a mortgage or deed of trust or by deed in lieu
thereof, or (iii) a transfer as a result of which LA PAZ remains the Managing Member with
respect to the Project.

49  Termination of CITY’s Right of Approval. The provisions of Sections 4.4, 4.5,
4.6, 4.7, and 4.8, hereinabove, shall terminate and be of no further force or effect when LA PAZ
has completed construction of the Project and CITY has issued certificates of occupancy for all
structures located on Parcel A post-lot line adjustment and Parcel B post-lot line adjustment.
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4.10 Release of Transferring Qwner. A transfermring owner shall be released from all

obligations under this Agreement with respect to the portions of the Property transferred,
provided the transferor has complied with all of the applicable provisions of Section 4 of this
Agreement. Upon transfer of any portion of the Property and the express assumption of
LA PAZ’s obligations under this Agreement by the transferee, the CITY agrees to look solely to
the transferee for compliance with the provisions of this Agreement that relate to the portion of
the Property acquired by such transferee. Any such transferee shall be entitled to the benefits of
this Agreement and shall be subject to the obligations of this Agreement applicable to the
parcel(s) transferred. A default by any transferee shall only affect that portion of the Property
.owned by such transferce and shall not cancel or diminish in any way LA PAZ’s rights
hereunder with respect to any portion of the Property not owned by such transferee. The
transferee shall be responsible for satisfying the good faith compliance requirements relating to
the portion of the Property owned by such transferce, and any amendment to this Agreement
between the CITY and a transferee shall affect only the portion of the Property owned by such
transferée.

4,11 Subsequent Assignment, Any subsequent sale, transfer or assignment of the
Property, or a portion thereof, after an initial sale, transfer or assignment must be made in
accordance with, and subject to, the terms and conditions of this Section 4.

5. DESCRIPTION AND PROCESSING OF THE PROJECTS

5.1 Preferred Project.

5.1.1 General Proaect Description. The Preferred Project consists of the
development of 15.29 acres into a commercial, retail, restaurant and business park center
adjacent to the CITY’s development on Parcel C. The Preferred Project includes over eight acres
of landscaped and open space area, as well as 112,058 square feet of commercial office,
restaurants, including two restaurants of up to 10,000 square feet, in Bmldmgs 4,5 and 6, and
retail uses.

, 5.1.2  General Parcel By ParCel_Breakdom of Preferred Project. The
following generally summarizes the Preferred Project.

5.1.2.1 Parcel A, post-lot line adjustment, consists of approximately
312,195 square feet of land area (7.16 acres) and will be developed with commercial office,
* restaurant and retail uses. The development includes five single-story and two two-story

buildings with a total developed floor area of 68,997 square feet. The remaining areas include -

118,867 square feet of landscaping and 41,923 square feet of open space, with 346 parking
spaces, including surface and below grade parking. -

5.1.22  Parcel B, post-lot line adjustment, includes approximately
248,610 square feet of land area (5.7 acres) and will be developed with commercial office and
retail uses. The development includes four buildings with a total floor area of 43,061 square
feet. The development includes approximately 99,444 square feet of landscaping and
approximately 56,358 square feet of open space, as well as a total of 197 parking spaces
including a below grade parking structure.
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5.1.23  Parcel C includes approximately 100,000 square eet of land

area (2.3 acres) and is contemplated to house the CITY’s new City Hall; which will'include a
maximum of 20,000 square feet of office uses and, in addition thereto, parking as required by
CITY’s Municipal Code. If CITY in the future determines not to construct the new City Hall it
must do so in accordance with the terms and conditions of Secs. 6.3.2, 6.3.2.1, 6.3.2.2,6.3.3 and
6.3.4 of this Agreement .

5.12.4

ThereferredPro ect 1sSummarlzed as 1 ollows

1 Retail ~ ' ' 6,200
2 Retail : 6,200
3 Retail - 10,248
4 : Retail 10,240
5 Retail / Office / Restaurant - 17,879
6 Retail / Office / Restaurant 17,830
7 Retail
8 " | Office / Retail ' 15,300
19 Office / Retail 15,640
110 Office 7.258

TOTAL OVERALL FLO(}R AREA 132 058 (FAR = 0 20)

513 Subject to the requirements of Secs. 6.3.2, 6.3.2.1, 6.3.2.2, 6.3.3 and
6.3.4, the CITY may in the future determine Parcel C should be used for another municipal
purpose not to exceed the maximum development allowed pursuant to Sec. 5.1.2.3 of this
Agreement. '

5.1.4 Summary of Entitlements for the Pre_,ferred Project (.20 FAR):

5.14.1  Coastal Development Permit. In accordance with § 13.3 of
the LCP the Preferred Project will require a Coastal Development Permit. In addition to the
development of buildings, landscaping, drainage devices, septic system, roadways, etc., a Coastal
Development Permit shall be required for the subdivision/lot line adjustment between Parcel A
and Parcel B in order to modify the existing parcel boundaries as depicted on the prOJect survey
to those boundaries depicted on the project plans. Additionally, LA PAZ will dedicate in fee as
part of the consideration for this Agreement the remaining 2.3 acres to the CITY for the purposes
of constructing a new City Hall thereon, or such other development as may in the future be
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approved in accordance with Secs. 6.3.2, 6.3.2.1, 6.3.2.2, 6.3.3 and 6.3.4 of this Agreement, and

furthering the public benefits required under section 3.8(5)(f) of the LCP.

5.1.42  Local Coastal Program Amcndmcnt Pursuant to Sections
3. 8(5) and 13.28.1 of the LCP, an LCP Amendment is required for the Preferred Project.

5143 Development Agreement. This Agreement between the
CITY and LA PAZ is entered into pursuant to Section 5.18 of the LUP and Sections 3.8(5)(e)
and 13.28 of the LIP, which require that projects proposing FAR of greater than .15 are
processed in accordance with either a development agreement (DA) or as a planned development
(PD). In either case, the DA or the PD must also be subsequently certified by the California
Coastal Commission as an LCP Amendment. LA PAZ has elected to utilize this Development
Agreement.

51.4.4  Subdivision Map ‘Act. The dedication of Parcel C to the
CITY constitutes a subdivision of land for purposes of the Subdivision Map Act because a third
parcel is-being created where only two existed previously; however, the subdivision is exempt
from parcel map requirements pursuant to Govt. Code § 66428(a)(2) as a conveyance of land to a
public agency. A conveyance will still be required; however, a parcel map will not. The
California Coastal Act, however, is an independent substantive state law and the subdivision is 2
“development” in accordance with § 30106 of the Public Resources Code. Therefore, the
Coastal Development Permit for the Project shall include the processing of a subdivision of land
* in its description of approved development.

514.5  Zone Text Amendment. A Zone Text Amendment shall be
required to establish new development standards for the Project in accordance with
section 3.8(A)(5)(e) of the CITY’s LCP.

5.14.6 Lot Line Adjustment/Parcel Configuration. The 15.29 acre
property is currently composed of two lots, zoned Community Commercial. Parcel A
-(4458-022-023) is 6.22 acres and is to be increased in size (via LLA) to 7.16 acres. Parcel B
(4458 022-024) is 9.07 acres and is to be decreased in size (via LLA) to 5.7 acres. The
remaining 2.3 acres will be conveyed to the CITY in accordance with Sec. 6.1.1, thus ¢reating
Parcel C.

5.1.47  Conditional Use Permit. A Conditional Use Permit is
requ1red for restaurants, in accordance with Section 3.3(I) of the LIP, Table B of the LIP and
Sections 17.24 and 17.66 of the CITY's Municipa! Code.

- 52 LA PAZ May Construct Alternative Project. Nothing in this Agreement shail
preclude LA PAZ from proceeding Independently with the Alternative Project.

5.3  Fees, Exactions, Mitigation MeasuresLConditions, Reservations and Dedications.
_All development Exactions that are applicable to the Preferred Project or the Property are
established by the Applicable Rules, the Project Approvals and this Agreement. Other than as
set forth herein, this section shall not be construed to limit the authority of CITY to charge
- LA PAZ the then current normal and customary application, processing, and permit fees for land
use approvals, building permits and other similar permits, which fces are designed to reimburse
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CITY’s actual expenses attributable to such application, processing and permitting and are in

force and effect on a CITY-wide basis at the time approvals and permits are granted by CITY.
LA PAZ waives any and all rights it may have to challenge development fees that are in force as
of the Vesting Date. LA PAZ retains the right to challenge amended or increased development
fees enacted after the Vesting Date that do not comply with Government Code § 66000 ef seq., -

~or any other applicable statute or rule of law, including its right to receive credits against any
amended or increased fees.

5.3.1 1.LA PAZ shall not be responsible for deve]opment fees, permit fees,
plan check fees, school fees, mitigation fees, or any other fees or exactions related to the
development of Parcel C.

5.4  Plan Review. Plans for each building of the Preferred Project, including plans for
signage, trash enclosures and screening and landscaping, shall be reviewed and approved by the
CITY’s Planning and Building Safety Director prior to issuance of a building permit; provided,
however, that the sole purpose of such review shall be to verify consistency with the
Development Standards, the Applicable Rules and Project Approvals..

5.5  CITY Processing of Permit Applications On An Expedited Basis. The CITY shall
expedite the processing of all permits needed for the Preferred Project at I.A PAZ’s expense,
including, but not limited to, all plan checking, excavation, grading, building, encroachment and
street improvement permits, certificates of occupancy, utility connection authorizations, and
other permits or approvals necessary, convenient or appropriate for the grading, excavation,
construction, development, improvement, use and occupancy of the Projects in accordance with
the CITY’s accelerated plan check process under the Applicable Rules. Without limiting the
foregoing, if requested by LA PAZ, the CITY agrees to utilize contract planners and plan
checkers (at LA PAZ’s sole cost), and any other reasonably available means, to expedite the
processing of Project applications and -approvals, including concurrent processing applications
by various CITY departments.

5.6 Issuance of Building Permits. The CITY shall not unreasonably withhold or
condition any ministerial permit provided LA PAZ has satisfied all requirements for such
pertnits. : '

5.7  Satisfaction of Mitigation Measures and Conditions. In the event that any of the
mitigation measures or conditions required of LA PAZ hereunder have been implemented by
others 1o the satisfaction of the CITY, LA PAZ shall be conclusively deemed to have satisfied
such mitigation measures or conditions, consistent with CEQA and the LCP, or other applicable
state of local statute or ordinance. If any such mitigation measures or conditions are rejected by
a governmental agency with jurisdiction, LA PAZ may implement reasonably equivalent
substitute mitigation measures or conditions, consistent with CEQA,; to the CITY s satisfaction,
in lieu of the rejected mitigation measures or conditions. Such substitution shall be deemed a
clarification pursuant to Section 11.3 of this Agreement.

_ 5.8  Timing of Development. The Parties acknowledge that LA PAZ cannot at this
time predict when or the rate at which the Property will be developed. Such decisions depend
upon numerous factors which are not within the control of LA PAZ, such as.market orientation
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and demand, interest rates, absorption, completion and other similar factors. In Pardz’e

Construction Co. v. City of Camarillo (Pardee), 37 Cal.3d 465 (1984), the Califormia Stupreine
Court held that the failure of the parties therein to provide for the timing or rate of development
resulted in a later-adopted initiative restricting the rate of development prevailing as against the
parties’ agreement. CITY and LA PAZ intend to avoid the result in Pardee by acknowledging
and providing that LA PAZ shall have the right to develop the Property in such order and at such
rate and times as LA PAZ deems appropriate solely within the exercise of its subjective business
judgment, but LA PAZ shall have no obligation to develop the Project or the Property.

5.8.1 In furtherance of the Parties’ intent, as set forth in this Section 5.8,
no future amendment of any existing CITY ordinance or resolution, or future adoption of any
ordinance, resolution or other action, that purports to limit the rate or timing of development over
time or alter the sequencing of development phases, whether adopted or imposed by the City
Council or through the initiative or referendum process, shall apply to the Property or the
Project.

_ 582  Moratorium. The CITY shall not impose a moratorium on the
Property or Project unless the CITY has made legislative findings that there is a current and
immediate threat to the public health, safety or welfare and that the approval of the entitlement
sought by LA PAZ would result in that threat to public health, safety or welfare, and provided
that the CITY has otherwise complied with all applicable law.

5.9  Pedestrian and Bike Path Plan. LA PAZ will coordinate and cooperate with the
CITY in the development of a pedestrian and bike path plan that will serve the Preferred Project.
LA PAZ agrees that these paths may be utilized by golf carts, as well as pedestrians and cyclists.

5.10 Wastewater System., At the City’s request, LA PAZ shall grant to the CITY an
easement to build, maintain and dispose on LA PAZ’s property unless the CITY finds an
alternative means of disposing without the LA PAZ property.

The CITY may in the future approve and implement a municipal centralized wastewater

treatment facility for the Civic Center area. If the CITY builds such a centralized wastewater

treatment facility and it is fully permitted and operational before LA PAZ receives its final
grading permit for construction of its wastewater treatment facility for either the Alternative or

~ Preferred Project, whichever occurs first, LA PAZ will hook up to the CITY’s centralized

municipal facility and pay an amount equivalent to that paid by other property owners that have
hooked up to the system. If the CITY’ s centralized wastewater treatment facility is not fully
permitted and operational when LA PAZ receives its grading permit, LA PAZ shall have the
right to go forward with its wastewater treatment facility and shall not be required to hook up to
the CITY’s facility nor to contribute thereto, unless LA PAZ elects to hook-up to the CITY’s
facility, in which case LA PAZ may be required to pay an amount equivalent to that paid by
other property owners that have hooked up to the system. -

5.10.1. Separate City Wastewater Treatment Plant & Corresponding Easement: CITY
wishes to reserve its right to construct and maintain its own centralized or on-site
wastewater treatment facility on Parcel C. In the event CITY opts to construct such a
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separate wastewater plant on Parcel C, LA PAZ agrees to grant CITY an easement for the

dispersal of effluent only, onto LA PAZ's property not to exceed 60U gallons per day.
How and where the effluent is dispersed onto LA PAZ's property shall remain within the
exclusive control and discretion of LA PAZ in accordance with and subject to all
applicable laws. - The Easement shall only permit the dispersal of excess municipal
wastewater treated in compliance with Division 4 of TITLE 22 of the California Code of
Regulations. All excess municipal wastewater to be disposed of on the La Paz property
shall have been processed in a Title 22 wastewater treatment plant approved by, if such
approval is otherwise required by law, the City of Malibu, the California Department of
Public Health, the Los Angeles County Regional Water Quality Control Board and any
other responsible public agency, as well as performing the required daily monitoring of
effluent quality. Only Title 22 compliant waters shall be delivered to La Paz.

5.10.2. Overburdening: The easement is intended to permit excess wastewater disposal
onto the La Paz property only in amounts commensurate with that generated by the
development of a 20,000 sq. ft. City Hall Office Building housing a maximum of 200
employees (approximately 4000 Gallons per day gross code flow wastewater generation
prior to reduction from reuse); any development that exceeds these flow parameters will
be deemed to be an overburdening of the easement unless CITY and LA PAZ agree in
writing and amend this Agreement to so provide. The City, prior to utilizing its easement
for disposal on La Paz's property, shall make all reasonable efforts to recycle and reuse
its wastewater for in-building toilet reuse and landscaping on its property (85%
anticipated reuse potential from in-building toilet reuse alone). CITY shall install dual
plumbing (Purple pipe) in whatever municipal structure(s) that may be constructed in
order to provide for the intended recycling and reuse potential in compliance with TITLE
22 and applicable law.

6. DEVELOPMENT OF PARCEL C
6.1 LA PAZ’s obligations with respect to Parcel C are limited to the following:

6.1.1 Land Convevance. Afier the Preferred Project has received all
discretionary approvals from all agencies, including without limitation, the CITY and the
California Coastal Commission, and -the time has passed for a referendum, and all statutes of
limitations have expired as to legal challenge to all of the discretionary approvals from all

‘agencies, or all litigation shall have terminated in final judgment favorable to LA PAZ and the -

CITY, including all appeals, or litigation has ended in a settlement acceptable to LA PAZ in its
sole discretion, LA PAZ shall convey Parcel C to the CITY. Such conveyance is exempt from
the Subdivision Map Act, Government Code § 66410 et seq., pursuant to § 66428(a)(2), as a
conveyance to a public agency..

6.1.2 Cash Contribution. After the Preferred Project has received all

discretionary approvals from all agencies, including without limitation, the CITY and the

California Coastal Commission, and the time has passed for a referendum and all statutes of
limitations have expired as to legal challenge to all of the discretionary approvals from all
agencies, or all litigation shall have proceeded to final judgment favorable to LA PAZ and the
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CITY, including all appeals, or settlement acceptable to LA PAZ in its sole dlseretxon LAPAZ

- shall, within 30days of such date, contribute $500,000 to the CITY to bé used for the
development of Parcel C. This contribution is LA PAZ’s sole monetary obligation with respect
to Parcel C.

6.1.3 Reimbursement of CITY s Fees and Costs. Within 10 working days
after the Vesting Date, LA PAZ shall pay $25,000 to the CITY to reimburse CITY for a portion
of its attorneys fees and other costs in negotiating this Agreement.

6.2 LA PAZ May Proceed With Preferred Project. When LA PAZ has satisfied its.
obligations set forth in Sections 6.1.1 and 6.1.2, it may proceed immediately with construction of
its Preferred Project, without regard for the status of the CITY s development of Parcel C.

6.3 CITY’s Obligations With Respect to Parcel C.

6.3.1 Cost of Construction. Other than the contribution set forth in
Section 6.1.2, all costs associated with development of Parcel C shall be bomne solely by the
CITY. The CITY acknowledges that changes in the economy and construction trades over the
anticipated permitting and construction timeline for new City Hall render it impossible to firmly
estimate or to judge actual construction costs of a new City Hall as of the Vesting Date of this
Agreement. There are no plans for any other potential use of Parcel C that have been prepared;
and the nature of any use which may potentially be approved pursuant to Secs. 6.3.2, 6.3.3 and
6.3.4 is unspecified and uncertain, so any analysis or estimation of permitting and construction
costs would be wholly speculative. The CITY has not committed any resources which would
" foreclose meaningful options for any potential future project, mitigation measure or alternative
on Parcel C.

6.3.2 = Limitations on Use of Parcel C. This Agreement allows the CITY to
use Parcel C for its new City Hall, which must be constructed in substantial conformance with
Sections 5.1.2.3 and 5.1.2.4 of this Agreement. The CITY, however, wishes to retain flexibility
with respect to its future needs and the use of Parcel C. The Parties therefore agree that the
CITY may use Parcel C for a new City Hall, or for a library, community center, senior center,
centralized wastewater treatment facility, improved park or for similar uses, with structures, of
like kind and nature to those structures and uses heretofore listed in this Sec. 6.3.2. The CITY
shall not use Parcel C, or cause Parcel C to be used, primarily for any commercial or retail
purpose, although may sell city related merchandxse or. hold special events which have a
commercial component.

6.3.2.1 The CITY agrees that any development of, and construction
on, Parcel C shall be consistent with that of LA PAZ’s Project.

6.3.2.2 The CITY acknowledges its agreement to use Parcel C as
provided herein is a material consideration without which LA PAZ would not have entered into
this Agreement because, among other things, the City Hall or the other potential uses would
. provide a substantial public benefit to the CITY and its residents but would not compete with
LAPAZ’s PI‘OJCCt
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6.3.3 Required CEQA and Public Hearing Process. Before nnpf me(r)ltmg

any use of Parcel C other than a new City Hall, the CITY, at its sole cost and expense, must
conduct adequate review of its proposed project under CEQA, and at a duly noticed public
hearing, the City Council must find that the proposed use is consistent with adjacent uses, the
General Plan and the LCP, and any other applicable law, policy, rule, regulation or ordinance.

6.3.4 LA PAZ Reservation of Rights. LA PAZ retains all of its rights to
oppose, or seck modification of, any project proposed pursuant to sec. 6.3.3 on any ground
whatsoever, including without limitation if the project is not consistent with adjacent uses, the
General Plan and/or LCP, has not received adequate review under CEQA or other applicable
statute or rule of law requiring environmental review, or does not comply with any other
applicable standard, policy, law, rule or regulation.

6.4 Reconvevance of Parcel C to LA PAZ.

6.4.1 If CITY does not build either City Hall or another use approved
pursuant to the provisions of this Agreement within ten years of the date of conveyance by LA
PAZ, CITY shall reconvey Parcel C to LA PAZ on the terms and conditions hereinafter set forth
in Sections 6.4.2 through and including 6.4.4. Provided, however, that if CITY has determined to
use Parcel C for a park but has not installed any park improvements, the provisions of this
Section shall apply. If CITY determines to sell Parcel C within ten years of the Vesting Date,
CITY shall first offer to sell Parcel C to LA PAZ on the terms and conditions hereinafter set
forth in Section 6.4.11 through and including 6.4.4. The word “sell” shall include any transfer,
conveyance, assignment, lease, hypothecation, or pledge of all or any portion of Parcel C, except
for an casement for utility purposes. The purchase price for Parcel C to be paid by LA PAZ
(“Purchase Price”) shall be determined pursvant to Section 6.5.2 hereof. '

- 64.1.1 CITY shall deliver notice of any sale of Parcel C it proposes
to make prior to the expiration of the ten year period to LA PAZ by registered mail. LA PAZ
shall have ten business days from the receipt of such notice to accept or reject purchase of Parcel
C (“Acceptance Period”) by delivering its written notice of its intent to purchase Parcel C
(“Notice of Infent”) to CITY on or before 5:00 p.m. on the last day of the Acceptance Period. If
LA PAZ fails to notify the CITY of its intent to purchase Parcel C on or before the last day of the
Acceptance Period, the CITY may proceed with its proposed sale.

6.4.2  The Purchase Price shall be determined based upon the value of
Parcel C as entitled for 20,000 square fect of office use, regardless of which use the CITY may
have intended for Parcel C. The CITY and LA PAZ shall cach sclect an appraiser holding an
MALI certification, who shall each appraise Parcel C. If the two appraisers reach values that are
not within 5% of each other, the two appraisers shall select a third appraiser who will appraise
Parcel C. The third appraiser shall be limited in his or her appraisal to a valuation no lower nor
higher than the values arrived at by the first two appraisers. The third appraiser’s valuation will
~ establish the Purchase Price. If the two appraisers reach values within 5% of cach other, the
Purchase Price will be determined by splitting the difference.

‘ 6.42.1  The Purchase Price shall be reduced by a sum equal to
- $500,000, less reasonable costs incurred by the CITY for the design, engineering and other costs
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reasonably related to the development by CITY of a new City Hall or other uélcg eapprczwed

pursuant to Sections 6.3.2, 6.3.3 and 6.3.4 of this Agreement.

6.4.2.1.1 LAPAZ may demand in  writing

substantiation of the costs claimed by CITY to have been incurred toward the development of

Parcel C and CITY shall provide such written substantiation within five business days of
LA PAZ’s demand. '

6.4.2.1.2 The costs and fees charged by a third
appraiser shall be split evenly between the CITY and LA PAZ.

6.4.3 If the CITY is required to reconvey Parcel C, an escrow shall
immediately be opened by LA PAZ at an escrow company of LA PAZ’s choosing, reasonably
acceptable to CITY. The escrow instructions shall provide for a closing date 90 days following
the end of the ten year vesting period or the delivery of LA PAZ’s Notice of Intent to Purchase
Parcel C (“Closing Period™), as appropriate pursuant to Section 6.4.1. The escrow instructions
shall reflect the terms and conditions set forth in this Section 6.4, including, but not limited to,
the deposit by LA PAZ of the Purchase Price and the deposit by CITY of a warranty grant deed
reconveying Parcel C to LA PAZ.

644 Upon reconveyance to it of Parcel C, to the extent allowed by law,
LAPAZ shall be entitled to develop Parcel C with 20,000 square feet of commercial office
development within a footprint of development generally consistent with that set forth in Section
5.1.2.3 of this Agreement, regardless of which use the CITY may have intended for Parcel C.

. The EIR shall be relied upon for CEQA compliance for such development, to the maximum

extent allowed by the law. In reviewing LA PAZ’s commercial development, the CITY may
conduct a site plan review pursuant to Malibu Municipal Code Section 17.62.070, as it exists on
the Vesting Date.  Any such site plan review shall be limited to review of any substantial
changes in the footprint and configuration of development on Parce] C as the CITY, in approving
the Preferred Project, has already found that the location and configuration of the proposed City
Hall building are consistent with the CITY’s General Plan and LCP, does not impact any views
- and thus comports with Section 17.62.060 of the CITY’s Municipal Code, and any other rules or
regulations that are or may be applicable. No other or further discretionary review shall be
required, except as may be required by the Applicable Rules. ‘

7. PROJECT HEARINGS

7.1  Hearing Schedule. The requirements for notice and hearing are governed by the

applicable sections of the CITY’s LCP and Municipal Code.

7.2 Separate Approvals. The actions of the CITY on each Project shall be separate.
Nothing in this Agreement precludes LA PAZ in its sole discretion from proceeding with the
Alternative Project.

73  Coastal Commission. If the Preferred Project is considered by the California
Coastal Commission, and during that consideration modified, then the matter shall be placed on
the Planning Commission agenda and, if required, on the City Council agenda, consistent with
legal noticing requirements, at the earliest reasonable opportunity, subject to Section 7.3.1. '
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7.3.1 If the Preferred Project is modified by the California Coastal

Commission, LA PAZ in its sole discretion may elect not to proceed with the hearing process.
The CITY retains its legal discretion to disapprove a modified project after it conducts the
required public hearing process.

8. DEMONSTRATION OF GOOD FAITH COMPLIANCE

8.1 Review of Compliance. In accordance with Government Code § 65865.1, and
Malibu Municipal Code § 17.64.130 er seq., this Section 8 and the Applicable Rules, once every
12 months, on or shortly before each anniversary of the Effective Date, the CITY’s Manager or
his/her designee shall review LA PAZ’s compliance with the terms of this Agreement, and shall
prepare a report setting forth his or her determination, which must be based on substantial
evidence, in accordance with Government Code §65865.1 and Malibu Mummpal Code
§ 17.64.130 B (“Periodic Review”),

8.2 Information to be Provided to LA PAZ. Not later than five business days prior to
the Periodic Review, the CITY shall make available to LA PAZ copies of all staff reports which
have been prepared in connection with the Periodic Review, written comments from the public
and all related exhibits concerning the Periodic Review. If any staff reports, written comments
from the public, and related exhibits are completed or received at -a later date, they shall be
provided to LA PAZ upon completion or receipt.

8.3  Scope of Review. As part of the Periodic Review, LA PAZ shall be given a full
and adequate opportunity to be heard, orally and in writing, regarding its performance. It is the
duty of LA PAZ to provide evidence of good faith compliance with this Agreement to the City
Manager’s satisfaction at the time of the review.

8.4  Good Faith Compliance. For purposes of this Agreement, the phrase “good faith
compliance” shall mean that LA PAZ has demonstrated that it has acted in a commercially
reasonable manner (taking into account the circumstances which then exist) and has substantially
complied with LA PAZ’s material obligations under this Agreement

8.5 Notlce of Non—Comphanoe Cure Rights. “The C:ty Manager or his/her delegee
shall determine on the basis of substantial evidence that has or has not complied with this
Agreement. If, as a result of this review the City Manager determines that the Agreement is not
- being fulfilled, he or she shall notify LA PAZ of his or her findings as required by law for the
service of summons or by registered or certified mail, postage prepaid, return receipt requested,
also indicating that failure to comply within a period specified, but in no event less than thirty
calendar days, may result in legal action to enforce compliance, termination or modification of
this Agreement (“Notice of Violation™). :

8.5.1 Contents of Notice of Violation. Every Notice of Violation shall
state with specificity that it is given pursuant to Section 8.5 of this Agreement, the nature of the
alleged breach, including references to the pertinent provisions of this Agreement, the portion of
the Property and/or Project involved, and the manner in which the breach may satisfactorily be
cured.
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8.6  Failure of Periodic Review. The CITY’s failure to conduct any Pe gwt:igaf

shall not constitute a breach, nor be asserted by any Party to be, a breaehﬁfﬁﬁﬂrgreerrremm
does it constitute a waiver of any Party’s obligations hereunder. '

8.7  Proceedings Upon Modification or Termination. If, at the end of the time period
established by the City Manager, LA PAZ has failed to comply with the terms of this Agreement
or, alternatively, submitted additional evidence satisfactorily substantiating such compliance, the
Director shall notify the Planning Commission of his or her findings recommending such action
as he or she deems appropriate, including legal action to enforce compliance or terminate or
modify this Agreement. '

8.8  Hearing on Modification or Termination. Where the Director notifies the

commission that his or her findings indicate that this Agreement is being violated, a public
hearing shall be scheduled before the Planning Commission to consider LA PAZ’s reported
failure to comply and the action recommended by the Director. Procedures for conduct of such
hearing shall be the same as provided in the Municipal Code for initiation and consideration of a
development agreement.

8.8.1 If as a result of such hearing, the Planning Commission finds that

- LAPAZ is in violation of this Agreement, it shall notify the City Council of its findings,

recommending such action as it deems appropriate.

8.8.2 If the Planning Commission reports a violation of this Agreement,
the City Council may take one of the following actions: ‘ ,

8.82.1  Approve the recommendation of the Planning Commission
instructing that action be taken as indicated therein, in cases other than a recommendation to
terminate or modify this Agreement; or

. 8.8.22  Refer the matter baek to the Planning Commission for
further proceedings with or without instructions; or

8.8.2.3  Schedule the matter for a public hearing before itself where

termination or modification of this Agreement is recommended. Procedures for such hearing
shall be as provided in Municipal Code Sections 17.04.160 through 17.04.230.

8.9  This Section 8 is subject to the cure provisions of Section 9.1.

8.10  Certificate of Agreement Compliance. If at the conclusion of a Periodic Review
LA PAZ is found to be in good faith compliance with this Agreement, CITY shall, upon request
of LA PAZ, issue a Certificate of Compliance with Development Agreement (“Certificate™) to
LA PAZ stating that after the most recent Periodic Review, and based upon the information
known or made known to the CITY, that (1) this Agreement remains in effect, and (2) LA PAZ
is not in default. The Certificate shall be in a recordable form, shall contain information
necessary to communicate constructive record notice of the finding of compliance, and shall state
the anticipated date of the next Periodic Review. LA PAZ may at its sole optlon record the
Certificate with the County Recorder
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9.1  Default. Either Party to this Agreement shall be deemed to have breached this
Agreement if it materially breaches any of the provisions of this Agreement and the same is not
cured within the time set forth in a written Notice of Violation from the non-breaching Party to
the breaching Party. The contents of the Notice of Violation shall be as set forth in Section 8.5:1.
The period of time to cure shall be not less than thirty days from the date that the Notice of
Violation is deemed received; provided, however, that if the breaching Party cannot reasonably
cure a default within the time set forth in the Notice of Violation, then the breaching Party shall
not be in default if it commences to cure the default within the time limit and diligently effects
the cure thereafter. '

9.2  Specific Performance. The Parties acknowledge that money damages are
inadequate, and specific performance and other non-monetary relief are particularly appropriate
remedies for the enforcement of this Agreement, and are available to the Parties for the following
reasons:

9.2.1 This Agreement involves the planning and development of real
property;

9.2.2 Due to the size, nature and scope of the Project, it may not be
practical or possible to restore the Property to its natural condition once implementation of the
Project has begun. After such implementation has begun, LA PAZ may be foreclosed from other
choices it may have had to utilize the Property or portions thercof. LA PAZ has invested
- significant time and resources and performed extensive planning and processing of the Project,
and will be investing even more significant time and resources in implementing the Project in
reliance upon the terms of this Agreement, and it is not possible to determine the sum of money
which would adequately compensate LA PAZ for such efforts.

93 Rerﬁedies in General. LA PAZ’s sole remedy against the CITY shall be specific
performance. The CITY shall not be liable to LAPAZ in damages for any breach of this
Agreement. ' ' :

10. MORTGAGEE PROTECTION

10.1 Mortgagee Protection, This Agreement shall not prevent or limit LA PAZ, in any
manner, in LA PAZ’s sole discretion, from encumbering the Property or any portion thereof, or
any improvements thereon, by any mortgage, deed of trust or other security device. Any
Mortgagee of a mortgage or a beneficiary of a deed of trust or any successor or assign thereof,

_including without limitation the purchaser at a judieial or non-judicial foreclosure sale or a
person or entity who obtains title by deed-in-lieu of foreclosure on the Property, shall be entitled
to the following rights and privileges:

10.1.1 Mortgage Not Rendered Invalid. Neither entering into this

- Agreement nor a breach of this Agreement shall defeat, render invalid, diminish, or impair the
priority of the lien of any mortgage or deed of trust on the Property made in good faith and for

value. No Mortgagee shall have an obligation or duty under this Agreement to perform
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LA PAZ’s obligations, or to guarantee such performance, prior to taking title to all or a portion

of the Property.

10.1.2  Request for Notice to Mortgagee. The Mortgagee of any mortgage
or deed of trust encumbering the Property, or any part thereof, who has submitted a request in
writing to the CITY in the manner specified herein for giving notices, shall be entitled to receive
a copy of any Notice of Violation delivered to LA PAZ.

10.1.3  Mortgagee’s Time to Cure. The CITY shall provide a copy of any

Notice of Violation to the Mortgagee within ten days of delivery of the Notice of Violation to -

LA PAZ. The Mortgagee shall have the right, but not the obligation, to cure the default for a
period of thirty days after receipt of such Notice of Violation. Notwithstanding the foregoing, if
the default is a default which can only be remedied by the Mortgagee obtaining possession of the
Property, or any portion thereof, and the Mortgagee seeks to obtain possession, the Mortgagee
shall have until thirty days after the date of possession to cure or, if such default cannot
reasonably be cured within that period, to commence to cure the default, provided that the
default is cured no later than one year after Mortgagee obtains possession.

10.1.4 Cure Rights. Any Mortgagee who takes title to all of the Property,
or any part thereof, pursuant to foreclosure of the morigage or deed of trust, or a deed in lieu of
foreclosure, shall succeed to the rights and obligations of LA PAZ under this Agreement as to
the Property or portion thereof so acquired; provided, however, that in no event shall the
Mortgagee be liable for any defaults or monetary obligations of LA PAZ arising prior to
acquisition of title to the Property by the Mortgagee, except that the Mortgagee shall not be
entitled to a building permit or occupancy certificate until all delinquent and current fees, and

‘other monetary or non-monetary obligations, due under this Agreement for the Property, or

portion thereof acquired by the Mortgagee, have been satisfied.

10.1.5 Bankruptcy. If any Morlgagee is prohibited from commencing or
prosecuting foreclosure, or other appropriate proceedings in the nature of foreclosure, by any
process or injunction issued by any court, or by reason of any action by any court having
jurisdiction of any bankruptcy or insolvency proceedings involving LA PAZ, the time periods
specified in Section 10.1.3 above shall be extended for the period of the prohibition, except that
any such extension shall not extend the term of this Agreement.

10.2 Estoppel Cerlificate. At any time and from time to time, LA PAZ may deliver
written notice to CITY and CITY may deliver written notice to LA PAZ, requesting that such
Party certify in writing that, to the knowledge of the certifying Party (a) this Agreement is in full
force and effect and a binding obligation of the Parties, (b) this Agreement has not been
amended, or if amended, the identity of each amendment, and (c) the requesting Party is not in
breach of this Agreement, or if in breach, a description of each breach. The Party receiving such
a notice shall execute and return the certificate within thirty days following receipt of the notice.
The CITY’s Director shall be authorized to execute, on behalf of the CITY, any Estoppel
Certificate requested by LA PAZ. CITY acknowledges that an estoppel certificate may be relied
upon by successors in interest to LA PAZ and by holders of record of deeds of trust on the
portion of the Property in which LA PAZ has a legal interest. The City Council may designate
other persons who shall be authorized to execute any Estoppel Certificate requested by LA PAZ.
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1.  ADMINISTRATION OF AGREEMENT

11.1 Appeal. Any decision by CITY staff conceming the interpretation or
administration of this Agreement or development of the Project or Property in accordance
herewith, may be appealed by LA PAZ to the Planning Commission, and thereafter, if necessary,
to the City Council, following the procedures set forth in the CITY’s Municipal Code. All
determinations of the CITY’s Planning Commission with respect to the Property or Project may
be appealed to the City Council pursuant to such Municipal Code procedures. Final
determinations by the City Council are subject to judicial review in accordance with California
law.

11.2  Certificate of Performance. Upon the completion of the Preferred Project, or the
completion of development of any parcel within the Project, or upon completion of performance
of this Agreement, or its earlier revocation and termination, the CITY shall provide LA PAZ,
upon LA PAZ’s request, with a statement (“Certificate of Performance™) evidencing the
completion or revocation and the release of LA PAZ from further obligations hereunder,
excepting any ongoing obligations. The Certificate of Performance shall be signed by the
appropriate agents of LA PAZ and the CITY and shall be recorded in the official records of Los
Angeles County, California. Such Certificate of Performance is not a Notice of Completion as
referred to in California Civil Code § 3093.

11.3 ianﬁcatio.ns Through Operating Memoranda. During the term of this

Agreement; clarifications to this Agreement, and the Applicable Rules may be appropriate with
respect to the details of the performances of CITY and LA PAZ. 1fand when, from time to time,
during the term of this Agreement, CITY and LA PAZ agree that such clarifications are
necessary or appropriate, they shall effectuate such clarification through operating memoranda
approved in writing by CITY and LA PAZ which, after execution, shall be attached hereto and
become part of this Agreement, and the same may be further clarified from time to time, as

necessary, with future written approval by CITY and LA PAZ. Operating memoranda are not
intended to, and shall not, constitute modifications or amendments to this Agreement but are
mere ministerial clarifications. Therefore, public notices and hearings shall not be required. The
City Attorney shall be authorized to determine whether a requested clarification may be

effectuated pursuant to. this Section or whether the requested clarification constitutes an

amendment which requires compliance with the provisions of Section 11.5. The authority to
enter into operating memoranda is delegated to the CITY’s Manager, and the CITY’s Manager is
hereby authorized to execute any operating memoranda hereunder without further City Counci]
action.

114 Modifications Requiring_Amendment of this Agreement. Any proposed
modification of the performances of CITY or LA PAZ which results in any of the following shall
not constitute a clarification but rather shall require an amendment to this Agreement:

11.4.1  Any decrease in the required building setbacks;

_ 11.4.2  Any increase in the total developable square footage of the entire
Property in excess of the maximum FAR allowed under this Agreement;
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1143  Any increase in the maximum allowable height of buildings or

structures on the Property, as set forth in this Agreement;

11.44  Any decrease in the minimum required lot area, as set forth in this
Agreement;

11.45 -Any implementation of a use which is not permitted under this
Agreement;

11.46 Any material modification to LA PAZ’s obligation to convey
Parcel C to the CITY and pay the $500,000 to the CITY, as provided in Sectlon 6.1. 1 of this

' Agreement..

: 11.47  When the City Attorney determines pursuant to Section 11.3 that an
amendment is required.

11.5 Amendment or Cancellation of Agreement. Except as otherwise set forth herein,
this Agreement may only be amended or cancelled, in whole or in part, by mutual consent of

CITY and LAPAZ, and upon compliance with the provisions of Government Code § 65868.

This provision shall not limit any remedy of CITY or LA PAZ as provided by this Agreement.
12. TERMINATION

12.1  This Agreement shall be deemed terminated and of no further effect upon the
occurrence of any of the following events:

12.1.1 Expiration of the stated term of this Agreement except for its
provisions that are stated to survive its termination.

12.1.2  Entry of a final judgment after all appeals are concluded sétting'
aside, voiding or annulling the adoption of the ordinance approving this Agreement,

12.1.3 ~ The adoption of a referendum measure overriding or repealing the
ordinance approving this Agreement and the conclusion of any litigation, including appeal,
upholding the measure overriding or repealing the ordinance that approved this Agreement.

13. INDEMNIFICATION/DEFENSE

13.1 LA PAZ’s Indemnification. LA PAZ shall indemnify, defend, and hold harmless
the CITY and its officers, employees and agents from-and against any and all losses, liabilities,
fines, penalt:es costs, claims, demands, damages, injuries or judgments arising out of, or
resulting in any way from, LA PAZ’s performance pursuant to this Agreement, except to the
extent such is a result of the CITY’S sole negligence, gross negligence or intentional misconduct.
LA PAZ shall indemnify, defend and hold harmless the CITY and its officers, employees and
agents from and against any action or proceeding to attack, review, set aside, void or annul this
Agreement or the Project Approvals, including without limitation, the CEQA determination.
LA PAZ is in no event required to indemnify, defend or hold harmless the CITY with respect to
any and all losses, liabilities, fines, penalties, costs, claims, demands, damages, injuries or
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judgments arising out of, or resulting in any way, from CITY’s planning or deve%opment of

Parcel C, including, without limitation, against any action or proceeding To attack, Teview, et
aside, void or annul CITY’s approval of any use on Parcel C.

13.2  Defense of Agreement. The CITY agrees at LA PAZ’s expense to, and shall
timely take, all actions which are necessary or required to uphold the validity and enforceability
of this Agreement and the Applicable Rules. The CITY may choose its own counsel or, at its

sole discretion, demand that LA PAZ provide counsel to provide such defense in which event the -

CITY shall co-operate with such counsel.

13.2.1  The rate per hour billed to LA PAZ for the services of the City
Attorney shall be capped at the City Atiorney’s regular hourly rate billed to the CITY at the time
the lawsuit is filed, with persons billing at a lesser rate bllled to LA PAZ at their actual rate bliled

" to the CITY at the time the lawsuit is filed.

1322 In defending such joint litigation, the CITY agrees that LA PAZ’s
counsel may take the laboring oar to avoid duplicative work. .

1323 The CITY shall not settle any lawsuit attacking the Project
Approvals or other litigation xmphcatmg LA PAZ, without LA PAZ’s written consent, obtained
in advance.

' 13.3  This Section 13 shall survive the termination of this Agreement.

14.  TIME OF ESSENCE. Time is of the essence for each provision of this Agreement of
which time is an element.

15, NOTICES. As used in this Agreement, “notice” includes, but is not limited to, the
communication of notice, request, demand, approval, statement, report, acceptance, consent,
waiver, appointment or other communication required or permitted hereunder.

15.1  All notices shall be in writing and shall be given by personal delivery, by deposit
in the U.S. mail first class with postage prepaid, or by sending the same by overnight delivery
service, or, registered or certified mail with return receipt requested, with postage and postal
charges prepaid, or by facsimile, as follows: '

Ifto CITY:

City Clerk

City of Malibu

23815 Stuart Ranch Road.
Maliby, California 90265
Fax: (310) 456-3356

with copies to:

The City Attorney:
Christi Hogin, Esqg.
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Jenkins & Hogin, LLP

1230 Rosecrans Avenue, Suite 110
Manhattan Beach, California 90266
Fax: (310) 643-8841

'Ifto LA PAZ:

Malibu La Paz Ranch, LLC
c/o Sterling Partners

1033 Skokie Blvd., Suite 600
Northbrook, Illinois 60062
Attn:  Jeff Perelman

Fax: (847)480-0199

- and

Donald W. Schmitz, II

Christopher Deleau, Esq.

Schmitz & Associates

29350 West Pacific Coast Highway, Unit 12
Malibu, California 90265

Fax: (310)589-0353

with copies to:
Tamar C. Stein, Esq.
Cox, Castle & Nicholson LLP
2049 Century Park East, 28th Floor
Los Angeles, California 90067
Fax: (310)277-7889

15.2 Either Party may change its designated recipient, mailing address and/or facsimile
number, by giving written notice of sich change in the manner provided herein, All notices
under this Agreement shall be deemed received on the earlier of the date personal delivery is
effected or on the date deposited in the mail or the delivery date shown on the return receipt, air
bill or facsimile confirmation sheet. '

16. MISCELLANEOUS PROVISIONS

16.1 Recordation of Agreement. This Agreement and any amendment or cancellation
thereof shall be recorded with the County Recorder by the Clerk of the City Council within fen
days of execution, as required by Government Code § 65868 5.

, 16.2 Entire Agreement. This Agreement contains the entire agreement between the
Parties regardmg the subject matter hereof, and all prior agreements or understandings, oral or
written, are merged herein. This Agreement shall not be amended, except as expressly provided
herein.
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16.3 Waiver. No waiver of any provision of this Agreement shall constitute a waiver

of any other provision, whether or not similar; nor shall any such waiver consfitufe a coniinuing
or subsequent waiver of the same provision. No waiver shall be binding, unless it is executed in
writing by a duly authorized representative of the Party against whom enforcement of the waiver
1s sought.

16.4 Severability. If any provision of this Agreement is determined by a court of
competent jurisdiction to be invalid or unenforceable, each Party, in its sole discretion, shall have
60 days to determine whether to elect to terminate this Agreement or to deem that the remainder
of this Agreement shall be effective to the extent the remaining provisions are not rendered
impractical to perform, taking into consideration the purposes of this Agreement.

16.5 Relationship of the Partics. Each Party acknowledges that, in entering into and
performing under this Agreement, it is acting as an independent entity and not as an agent of any
other Party in any respect. Nothing contained herein or in any document executed in connection
herewith shall be construed as creating the relationship of partners, joint venturers or any other
association of any kind or nature between CITY and LA PAZ, jointly or severally.

16.6 No Third_Party Beneficiaries. This Agreement is made and entered into for the
sole benefit of the Parties and their successors in interest. No other person or party shall have
any right of action based upon any provision of this Agreement.

16.7 Cooperation Between CITY and LA PAZ. CITY and LA PAZ shall execute and
deliver to the other all such other and further instruments and documents as may be reasonably
necessary to carry out the purposes of thlS Agreement.

16.8° Rules of Construction. The captions and headings of the various sections and
subsections of this Agreement are for convenience of reference only, and they shall not
constitute a part of this Agreement for any other purpose or affect interpretation of the

Agreement. Should any provision of this Agreement be found to conflict with any provision of

the Applicable Rules or the Project Approvals or the Future. Approvals, the provisions of thns
Agreement shall control.”

16.9 Joint Preparation. This Agreement shall be deemed to have been prepared jointly-
and equally by the Parties, and it shall not be construed against any Party on the ground that the

Party prepared the Agreement or caused it to be prepared.

16.10 Goveming Law and Venue. This Agreement is made and entered into in the

County of Los Angeles, California, and the laws of the State of California shall govern its

interpretation and enforcement. Any action, suit or proceeding related to, or arising from, this
Agreement shall be filed in the County of Los Angeles.

16.11 Attorneys’ Fees. In the event any action, suit or proceeding is brought for the
enforcement or declaration of any right or obligation pursuant to, or as a result of any alleged
breach of, this Agreement, the prevailing Party shall be entitled to its reasonable attorneys’ fees
and litigation expenses and costs, and any judgment, order or decree rendered in such action, suit
or proceeding shall include an award thereof. Attorneys’ fees under this Section shall include
attorneys’ fees on any appeal and any post-judgment proceedings to collect or enforce the
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judgment. This provision is separate and several and shall survive the merger of thlljsa g\egree?ncnt

into any judgment on this Agreement.

"16.12 Counterparts. This Agreement may be executed in multiple counterparts, each of
which shall be deemed an original, but all of which constitute one and the same instrument.

16.13 Weekend/Holiday Dates. Whenever any determination is to be made or action to
be taken on a date specified in this Agreement, if such date shall fall upon a Saturday, Sunday or
federal or state holiday, the date for such determination or action shall be extended to the first
business day immediately thereafter.

16.14 Not a Public Dedication. Except as otherwise expressly provided herein, nothing
herein contained, or shown or graphically depicted on the approved plans for the Project,
including without limitation all site plans and surveys, shall be deemed to be a gift or dedication
of the Property, or of the Project, or any portion thereof, to the general public, for the general
public, or for any public use or purpose whatsoever, it being the intention and understanding of
the Parties that this Agreement be strictly limited to the development of the Project for the
purposes herein expressed. LA PAZ shall have the right to prevent or prohibit the use of the
Property, or the Project, or any portion thereof, including common areas and buildings and
improvements located thereon, by any person for any purpose which is not consistent with the
development of the Project. Any portion of the Property conveyed to the CITY by LA PAZ as
provided herein shall be held and used by the CITY only for the purposes contemplated herein or
otherwise provided in such conveyance, and the CITY shall not take or permit to be taken (if
within the power or authority of the CITY) any action or activity with respect to such portion of
the Property that would deprive LA PAZ of the material benefits of this Agreement, or would in
any manner interfere with the development of the Project as contemplated by this Agreement.

16.15 Singular and Plural. As used herein, the singular of any word includes the plural.

16.16 Excusable Delays. Performance by any Party of its obligations hereunder shall be
excused during any period of “Excusable Delay,” as hereinafter defined, provided that the Party
claiming the delay gives notice of the delay to the other Party as soon as reasonably possible
after the same has been ascertained. For purposes hereof, Excusable Delay shall mean delay that
directly affects, and is beyond the reasonable control of, the Party claiming the delay, including
without limitation: (a) act of God; (b) civil commotion; (c) riot; (d) strike, picketing or other
labor dispute; () shortage of materials or supplies; (f) damage to work in progress by reason of
fire, flood, earthquake or other casualty; (g) reasonably unforeseeable delay caused by a
reasonably unforeseeable restriction imposed or mandated by a govemmental entity other than
CITY; (h) litigation brought by a third party attacking the validity of this Agreement, a Project
Approval, a Future Approval or any other action necessary for development of the Property,
(a) delays caused by any default by CITY or LA PAZ hereunder, or (b) delays due to presence or
remediation of hazardous materials. The term of this Agreement shall be extended by any period
of Excusable Delay. :

16.17 Mutual Covenants. Thé covenants contained herein are mutual covenants and
also constitute conditions to the concurrent or subsequént performance by the Party benefited
thereby of the covenants to be performed hereunder by such benefited Party.
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16.18 Successors in Interest. The burdens of this Agreement shall be bind?x%’%porﬁ and

the benefits of this Agreement shall inure to, all successors in interest To thg Parties to this
Agreement. All of the provisions, agreements, rights, powers, standards, terms, covenants, and
obligations contained in this Agreement shall be binding upon the Parties and their respective
heirs, successors, and assignees, devises, administrators, representatives, lessees, and all other
persons acquiring the Property, or any portion thereof, or any interest therein, whether by
operation of law or in any manner whatsoever, and shall inure to the benefit of the Parties and
their respective heirs, successors and assignees. All of the provisions of this Agreement shall be
enforceable as equitable servitudes and constitute covenants running with the land pursuant to
applicable laws, including, but not limited to, Section 1468 of the Civil Code of the State of
California. Each covenant to do, or refrain from doing, some act on the Property hereunder, (a)
is for the benefit of such properties and is a burden upon such properties, (b} runs with such
properties, and (c) is binding upon each Party and each successive owner during its ownership of
such properties or any portion thereof, and each person having any interest therein derived in any
manner through any owner of such properties, or any portion thereof; and shall benefit each
Party and its Property hereunder, and each other person succeeding to an interest in such
properties.

16.19 Further Actions and Instruments. Each of the Parties shall cooperate with and
provide reasonable assistance to the other in the performance of all obligations under this
Agreement and the satisfaction of the conditions of this Agreement. Upon the request of either
Party at any time, the other Party shall promptly execute, with acknowledgment or affidavit if
reasonably required, and file or record any reasonably required instruments and writings, and
take any actions as may be reasonably necessary under the terms of this Agreement to carry out
the intent and to fulfill the provisions of this Agreement and to evidence or consummate the
transactions contemplated by thls Agreement.

16.20 Authority to Execute.

16.20.1 The persons signing below on behalf of LA PAZ warrant and
represent that they have-the authority to bind LA PAZ and that all necessary partners, managing
members, board of directors, shareholders, or other approvals have been obtained.

16.20.2 The persons signing below on behalf of the CITY warrant and
represent that they have the authority to bmd the CITY and that all necessary approvals from the
City Council have been obtained.

16.21 Exhibits. All Exhibits attached fo this Agreement are hereby incorporated by
- reference as if set forth in full.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day
and year set forth below.
CITY OF MALIBU

Dated: By:

Mayor of Malibu

. -
{.aPaz Development Agreement v39 final 28 L
248 [

e




| Ordinance No. 330
Malibu I.a Paz Ranch, LLC Development Agreement
Page 34 of 52

ATTEST:

By:

(SEAL) _
APPROVED AS TO FORM:

By:

Counsel for the CITY
MALIBU LA PAZ RANCH, LLC

‘ By:
Dated: , Title:

' By:
Dated: _ Y Title:

APPROVED AS TO FORM:

By:

Counsel for LA PAZ
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State of California
California Regional Water Quality Control Board, Los Angeles Region

Final Environmental Staff Report

Containing substitute environmental documentation in accordance with the
California Environmental Quality Act
in support of an Amendment to the
Water Quality Control Plan for the Coastal Watersheds of
Los Angeles and Ventura Counties

to Prohibit Onsite Wastewater Disposal Systems
in the Malibu Civic Center Area

November 5, 2009
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Environmental Staff Report
in sapport of an Amendment to the
Water Quality Control Plan for the Coastal Watersheds
of Los Angeles and Ventura Counties
to Prohibit Onsite Wastewater Disposal Systems
in the Malibu Civic Center Area

Introduction

Proposed Action

The California Regional Water Quality Control Board, Los Angeles Region (Regional Board)
proposes to amend the Water Quality Control Plan for the Coastal Watersheds of Ventura and
Los Angeles Counties (Basin Plan) to prohibit discharges from on-site wastewater disposal
systems (OWDSs) in the Civic Center area of the City of Malibu. This proposed regulatory
action is referred to as the prohibition, or project, throughout this report.

Prohibition Boundary

The area that would be affected by the proposed prohibition is referred to as the Malibu Civic
Center area, and is delineated by the red line shown in Figure 1'. The area is not defined
according to municipal borders or parcel lines. Rather, the area subject to the prohibition is
delineated according to hydrogeologic parameters and drainage patterns; as groundwater flow
roughly mimics surface drainage, the prohibition boundary follows a topographic high
surrounding both the Winter Canyon and lower Malibu Creek (also known as Malibu Valley)
watersheds. All property extending seaward of this boundary to the ocean is subject to the
prohibition, including the coastal strips along the Pacific Coast Highway stretching from
Amarillo Beach to First Point at Surfrider Beach. This entire area, which is referred to as the
“Malibu Civic Center area,” totals 2.2 square miles of which 1.5 square miles and 0.7 square
miles are within the City of Malibu and the unincorporated area of County of Los Angeles,
respectively. Figure 2" shows the civil boundaries and parcels.

To the west, the prohibition boundary encompasses Winter Canyon not only because this
watershed is heavily developed and discharges almost 50,000 gallons per day of wastewater
(about 20% of the wastewater in the prohibition area), but also because wastewater management
strategies for many commercial activities in the coastal strip adjacent to the Colony — as well as

" Figure 1 and Figure 2 refer to the prohibition area as recominended by staif prior to a public mecting of the Board
on November 5, 2009, During the public meeting, the Board directed staff to modify the western boundary so that
upper Winter Canyon is not subject to the prohibition. Figure 1A and Figure 1B refer to the official prohibition
boundary, as modified by the Board on November 5, 2009 in Resolution R4-2009-007,

% As the prohibition arca covers a small portion of the City of Malibu and an even smalter portion of unincorporated
County of Los Angeles, staff avoided designating this as a “Malibu’ prohibition. Nor did staff select hydrologic
terms 1o designate the prohibition area, out of concern that such terminology may not be readily recognized by the
affected community. Rather, the designation of *“Malibu Civic Center area’ was sclected for broad name recognition.
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proposed strategies for managing future wastewaters from Malibu Valley — rely on disposal
capacity in Winter Canyon, which is severely strained. Note that the prohibition area includes
only a small sliver of the Pepperdine University campus, as this sliver is the only portion of
Pepperdine that falls within the topographically-defined Winter Canyon watershed.

Figure 1
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To the east, the prohibition boundary encompasses the Serra Retreat neighborhood, and follows
Sweetwater Mesa Road along the eastern topographic high. The boundary was not extended
eastward, as the Sweetwater Mesa neighborhood is a lower density residential development. Nor
was the boundary extended eastward along the Pacific Coast Highway to capture a stretch of
significant commercial development, as the intent of this proposed regulatory action is o
encompass priority areas that affect groundwater and are hydraulically connected to impaired
surface water resources, including Surfrider, Malibu, and Amarillo Beaches and Malibu Lagoon.
Additional areas, such as the stretch of the Pacific Coast Highway eastward of the boundary,
may be subject to future regulatory actions.
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Figure 2
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Figure 2

Types of Dischargers Subject to Prohibition

All property owners, including existing residences, businesses, and public facilities that
discharge wastes through an OWDS in the Malibu Civic Center area, would be affected by
theproposed prohibition as well as future dischargers who may plan to discharge in this area. The
regulatory action would immediately prohibit all new discharges from OWDS in the Malibu
Civic Center area, and establish a schedule to cease discharges from existing systems by 2014.

Types of Discharges Subject to Prohibition

Collectively, the systems from which wastewaters discharge are referred to as OWDSs. Types of
subsurface disposal systems, or OWDSs, that would be prohibited range from passive systems
with conventional septic tanks to active systems with equipment that more aggressively remove
pollutant loads from sewage before subsurface disposal. The prohibition would cover an OWDS
that serves an individual property (residential, commercial, industrial, and public properties) as
well as a group of properties. The prohibition would apply to all OWDSs and regulated
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discharges (whether they are regulated by the City of Malibu, County of Los Angeles, or State)
as well as any unregulated discharges that may exist.

Lead Agency

The Regional Board is the lead agency for evaluating environmental impacts from the proposed
prohibition on OWDSs in the Malibu Civic Center area.

Scope of Environmental Staff Report

The Regional Boeard’s basin planning process is exempt from certain requirements of CEQA,
including preparation of an initial study, negative declaration, and environmental impact report
(California Code of Regulations, title 14, section 15251(g)). As the proposed amendment to the
Basin Plan is part of the basin planning process, the Regional Board prepares environmental
information and analyses that are the functional equivalent of an environmental impact report.
The Regional Board describes it as “substitute environmental documentation,” which complies
with Public Resources Code section 21080.5. In this substitute environmental decumentation,
alternatives to the proposed project, reasonably foreseeable environmental impacts arising from
those alternatives and from methods of complying with the proposed prohibition are disclosed in
accordance with the California Environmental Quality Act (CEQA) and CEQA regulations.

This information is also presented to meet a requirement of section 13283 of the California
Water Code (CWC), which requires a preliminary review of possible alternatives to achieve
protection of water quality and present and future beneficial uses of water, and prevention of
nuisance, pollution, and contamination.

Consideration of the factors in section 13241 of the CWC is required by section 13281. Staff has
presented preliminary cost information for conceptual options, or projects, that the community
and stakeholders could select and implement to comply with the prohibition. These projects are
analyzed on a conceptual basis only, as a local government body will need to select and
implement a specific wastewater management strategy and project. As this occurs, it will be the
responsibility of a local government body to perform a specific project-level analysis and
disclose environmental impacts.

The Regional Board has analyzed environmental impacts. This substitute environmental
documentation is based on the proposed prohibition that will be considered by the Regional
Board and, if adopted, implemented through an amendment to the Basin Plan. Evidence in
support of the proposed prohibition is presented in a technical staff report that, together with this
environmental staff report and a tentative resolution, are part of the substitute environmental
documentation which will be considered on November 5, 2009, Approval of the substitute
environmental documentation is separate from approval of a specific project alternative or a
component of an alternative. Approval of the substitute environmental documentation refers to
the process of: (1) addressing comments, (2} confirming that the Regional Board considered the
information in the substitute environmental documentation, and (3) affirming that the
documentation reflects independent judgment and analysis by the Regional Board (Cal. Code
Regs., tit. 14, section 15090).
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California Environmental Quality Act

This prohibition is evaluated at a program level of detail under a Certified Regulatory Program
and the information and analyses are presented in this substitute environmental documentation as
discussed in this section.

CEQA’s basic purposes are to: 1) inform the decision makers and public about the potential
significant environmental effects of a proposed project, 2) identify ways that environmental
damage may be mitigated, 3) prevent significant, avoidable damage to the environment by
requiring changes in projects, through the use of alternative or mitigation measures when
feasible, and 4) disclose to the public why an agency approved a project if significant effects are
involved. (Cal. Code Regs., tit. 14, section 15002(a).)

To fulfill these functions, a CEQA review need not be exhaustive, and CEQA documents need
not be perfect. They need only be adequate, complete, and good faith efforts at full disclosure.
(Cal. Code Regs., tit.14, section 15151.) The Court stated in River Valley Preservation Project v.
Metropolitan Transit Development Board (1995) 37 Cal.App.4th 154, 178:

As we have stated previously, “[o]ur limited function is consistent with the principle that
““[t]he purpose of CEQA is not to generate paper, but to compel government at all levels
to make decisions with environmental consequences in mind, . . .77 (City of Santee v.
County of San Diego (1989) 214 Cal.App.3d 1438, 1448 [263 Cal.Rptr. 340]; quoting
Laurel Heights I, supra, 47 Cal.3d at p. 393.) “We look ‘not for perfection but for
adequacy, completeness, and a good faith effort at full disclosure.” (Guidelines, section
15151.)" (City of Fremont v. San Francisco Bay Area Rapid Transit Dist., supra, 34
Cal.App.4th at p. 1786.)

Nor does CEQA require unanimity of opinion among experts. The analysis is satisfactory as long
as those opinions are considered. (Cal.Code Regs. tit. 14, section 15151.)

In this document, the Regional Board staff has strived to perform a good faith effort at full
disclosure of the reasonably foreseeable environmental impacts that could be attendant with the

prohibition. Our analysis and conclusions follow.

Public Resources and Water Code Requirements

While the “certified regulatory program” of the Regional Board is exempt from certain CEQA
requirements, it is subject to the substantive requirements of California Code of Regulations, title
23, section 3777(a), which requires a written report that includes a description of the proposed
activity, an analysis of reasonable alternatives, and an identification of mitigation measures to
minimize any significant adverse environmental impacts. Section 3777(a) also requires the
Regional Board to complete an environmental checklist as part of its substitute environmental
documents. This checklist is provided within this document,

In addition, pursuant to the California Water Code, section 13281(a), the Regional Board must
consider all relevant evidence related to the discharge, including, but not limited to, those factors
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set forth in section 13241 information provided pursuant to section 117435 of the Health and
Safety Code, possible adverse impacts if the discharge is permitted, failure rates of any existing
individual disposal systems, whether due to inadequate design, construction, maintenance, or
unsuitable hydrogeologic conditions, evidence of any existing, prior or potential contamination,
existing and planned land use, dwelling density, historical population growth, and any other
criteria as may be established pursuant to guidelines, regulations, or policies adopted by the state
board. This evidence is presented in the technical and environmental staff reports.

Pursuant to the California Water Code, section 13241, the Regional Board may establish water
quality objectives in water quality control plans as in its judgment will ensure the reasonable
protection of beneficial uses and the prevention of nuisance; however, it is recognized that 1t may
be possible for the quality of water to be changed to some degree without unreasonably affecting
beneficial uses. In so doing, the Regional Board is to consider factors, including but not
necessarily limited to, all of the following:

(a) Past, present, and probable future beneficial uses of water.

(b} Environmental characteristics of the hydrographic unit under consideration, including
the quality of water available thereto.

(c) Water quality conditions that could reasonably be achieved through the coordinated
control of all factors which affect water quality 1n the area.

(d) Economic considerations.

(e) The need for developing housing within the region.

(f) The need to develop and use recycled water,

Although the proposed regulatory action does not establish a new water quality objective, staff
has nonetheless presented such information in the technical and environmental staff reports.

Public Resources Code section 21159(d) specifically states that the public agency is not required
to conduct a “project level analysis.” Rather, a project level analysis must be performed by the
local agencies that are required to implement the requirements of the prohibition. Notably, the
Regional Board is prohibited from specifying the manner of compliance with its regulations
(Water Code § 13360), and accordingly, the actual environmental impacts will necessarily
depend upon the compliance strategy selected by the local agencies.

This substitute environmental documentation identifies the reasonably foreseeable environmental
impacts of the reasonably foreseeable methods of compliance (Pub. Res. Code,
section 21159(a)(1)), based on information developed before, during, and after the CEQA
scoping process that is specified in California Public Resources Code section 21083.9. This
analysis is a program-level (i.e., macroscopic) analysis. CEQA requires the Regional Board to
conduct a program-level analysis of environmental impacts. (Pub. Res. Code, section 21159(d).)
Similarly, the CEQA substitute documents do not engage in speculation or conjecture (Pub. Res.
Code, section 21159(a).) When the CEQA analysis identifies a potentially significant
environmental impact, the accompanying analysis identifies reasonably foreseeable feasible
mitigation measures. (Pub. Res. Code, section 21159(a)2).) The substitute environmental
documentation has identified the reasonably foreseeable alternative means of compliance. (Pub.
Res. Code, section 21159(a)(3).)
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documentation has identified the reasonably foreseeable alternative means of compliance. (Pub.
Res. Code, section 21159(a)(3).)

Proposed Action

Description of Proposed Action

The proposed regulatory action by the Regional Board would prohibit discharge of wastewater
through an OWDS in the Civic Center area of the City of Malibu. The prohibition would be
effected through an amendment, set forth in the teatative resolution, to the Water Quality Control
Plan for the Coastal Watersheds of Ventura and Los Angeles Counties (Basin Plan).

The area that would be affected by the proposed prohibition is referred to as the Malibu Civic
Center area (Figure 1), which includes Malibu Valley, Winter Canyon, and the adjacent coastal
strips of land and beaches. Existing residents, businesses, and public facilities that discharge
wastes through an OWDS in the Malibu Civic Center area, would be affected by the proposed
prohibition as well as future dischargers who may plan to discharge in this area. The regulatory
action would immediately prohibit all new discharges from OWDS in the Malibu Civic Center
area, and establish a schedule to cease discharges from existing systems by 2014,

Types of subsurface disposal systems, or OWDSs, that would be prohibited range from passive
systems with conventional septic tanks to active systems with equipment that more aggressively
removes pollutant loads from sewage before subsurface disposal. The prohibition would cover an
OWDSs that serves an individual property (residential, commercial, industrial, and public
properties) as well as a group of properties.

Goal of the Proposed Action

The goal of the proposed prohibition on OWDSs is to remedy pollution of water resources,
including beaches, Malibu Lagoon and Creek, and groundwater, that are affected by discharges
from OWDSs. The prohibition, together with other efforts, is expected to restore beneficial uses
of these water resources.

Environmental Set{ing

Background

The Malibu Civic Center area supports a population of approximately 2,000 residents and is the
core of the City’s business, cultural, and commercial activities. The area, which includes the
renowned Surfrider Beach, attracts a high volume of visitors.

Residents, businesses, and public facilities in the area discharge wastewaters totaling about 270,000
gallons per day (gpd) through OWDSs to the subsurface and underlying groundwater. These high
flows of wastewater, coupled with unfavorable hydrogeologic conditions, have raised concerns
about reliance on this wastewater disposal strategy.
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Water Resources

Surface waters in the Malibu Civic Center area include Malibu Creek, Malibu Lagoon, a critical
fresh/saltwater habitat for rare, threatened, and endangered species, and the ocean beaches that are
heavily used by the resident population as well as visitors. Also, groundwater in the area is a historic
and potential source of drinking water. In the Basin Plan, the Regional Board has formally
designated these plus other beneficial uses for water resources as follows:

Malibu Lagoon: Navigation; Water Contact Recreation; Non-contact Water Recreation;
Estuarine Habitat; Marine Habitat; Wildlife Habitat; Rare, Threatened, or Endangered
Species Habitat; Migration of Aquatic Organisms; Spawning, Reproduction, and/or Early
Development; Wetland Habitat.

Malibu Creek: Water Contact Recreation; Non-contact Water Recreation; Warm
Freshwater Habitat; Cold Freshwater Habitat; Wildlife Habitat; Rare, Threatened, or
Endangered Species Habitat; Migration of Aquatic Organisms; Spawning, Reproduction,
and/or Early Development; Wetland Habitat.

Malibu Beach and Malibu Lagoon Beach (Surfrider Beach), Amarillo Beach, and
Carbon Beach: Navigation; Water Contact Recreation; Non-contact Water Recreation;
Commercial and Sport Fishing; Marine Habitat; Wildlife Habitat; Spawning,
Reproduction, and/or Early Development; and Shellfish Harvesting.

Groundwater: Municipal and Domestic Supply (Potential), Industrial Process and
Service Supply, and Agricultural Supply.

Also in the Basin Plan, the Regional Board has established water quality objectives to protect the
beneficial uses identified above.

Impairments to Beneficial Uses of Water Resources

In a 2006 Clean Water Act Section 303(d) list, approved by the United States Environmental
Protection Agency (US EPA) on June 28, 2007, impairments to beneficial uses are formally
identified for the following water resources:

Malibu Lagoon: impaired by Coliform Bacteria, Eutrophication.

Malibu Creek: impaired by Coliform Bacteria, Nutrients (Algae).

Malibu Beach: impaired by Indicator Bacteria.

Malibu Lagoon Beach (Surfrider Beach): impaired by Coliform Bacteria.
Carbon Beach: impaired by Indicator Bacteria.

To restore water quality and impaired beneficial uses, the US EPA and/or Regional Board have
adopted the following Total Maximum Daily Loads (TMDLs):

a. Malibu Creek Watershed Nutrient TMDL: The US EPA, on March 21, 2003,
specified a numeric target of 1.0 mg/! for total nitrogen during summer months (April
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15 to November 15) and a numeric target of 8.0 mg/L for total nitrogen during winter
months (November 16 to April 14). Significant sources of the nutrient pollutants
include discharges of wastewaters from commercial, public, and residential land use
activities. The TMDL specifies a load allocation for onsite wastewater disposal
systems of 6 Ibs/day during the summer months and 8 mg/L during winter months.

b. Malibu Creek and Lagoon Bacteria TMDL: The Regional Board specified numeric
targets, effective January 24, 2000, based on single sample and geomefric mean
bacteria water quality objectives in the Basin Plan to protect the water contact
recreation use. Sources of bacteria loading include storm water runoff, dry-weather
runoff, onsite wastewater disposal systems, and animal wastes. The TMDL specifies
load allocations for onsite wastewater disposal systems equal to the allowable number
of exceedance days of the numeric targets. There are no allowable exceedance days of
the geometric mean numeric targets. For the single sample numeric targets, based on
daily sampling, in summer (April 1 to October 31), there are no allowable exceedance
days, in winter dry weather (November 1 to March 31), there are three allowable
exceedances days, and in wet weather (defined as days with >=0.1 and the three days
following the rain event), there are 17 allowable exceedance days.

c. Santa Monica Bay Beaches Wet and Dry Bacteria TMDL: For beaches along the
Santa Monica Bay impaired by bacteria in dry and wet weather, the Regional Board
specified numeric targets, effective July 15, 2003, based on the single sample and
geomefric mean bacteria water quality objectives in the Basin Plan to protect the
water contact recreation use. The dry weather TMDL identified the sources of
bacteria loading as dry-weather urban runoff, natural source runoff and groundwater.
The wet weather TMDL identified stormwater runoff as a major source. The TMDLSs
did not provide load allocations for onsite wastewater disposal systems, meaning that
no exceedances of the numeric targets are permissible as a result of discharges from
non-point sources, including onsite wastewater disposal systems. There are no
allowable exceedance days of the geometric mean numeric targets. For the single
sample numeric targets, based on daily sampling, in summer (April 1 to October 31),
there are no allowable exceedance days, in winter dry weather (November 1 to March
31), there are three allowable exceedances days, and in wet weather (defined as days
with >=0.1 and the three days following the rain event), there are 17 allowable
exceedance days.

Technical Evidence in Support of the Proposed Prohibition

In the technical staff report, staff presents evidence in support of the proposed prohibition, in
accordance with the requirements of the California Water Code, sections 13280 and 13281, for a
determination that discharges of OWDSs in the Malibu Civic Center area result in violation of water
quality objectives, impairment of present or future beneficial uses of water, pollution, nuisance, or
contamination, or unreasonable degradation of the quality of waters of the State. The conclusions,
based on the evidence in the technical staff report, are as follows:
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i.  Dischargers subject to Orders from the Regional Board that specify waste discharge
requirements (WDRs) for OWDSs have poor records of compliance. (See Technical
Memorandum #1 appended to the technical staff report.)

ii.  Discharges of wastewaters released from OWDSs to groundwater contain elevated levels
of pathogens and nitrogen that impair underlying groundwater as a potential source of
drinking water. (See Technical Memorandum #2 appended to the technical staff report.)

iit.  Discharges of wastewaters released from OWDSs to groundwater that ts in hydraulic
connection with beaches represent a source of impairment for water contact recreation.
(See Technical Memorandum #3 appended to the technical staff report.)

iv.  Discharges of wastewaters released from OWDSs to groundwater that is in hydraulic
connection with Malibu Lagoon transport a nitrogen load significantly in excess of the
wasteload allocation in the TMDL established to restore water quality to a level sufficient
to protect aquatic life and prevent nuisance resulting from eutrophication. (See Technical
Memorandum #4 appended to the technical staff report.)

v.  Wastewater flows in the Civic Center area have been increasing. On many sites,
hydrogeologic conditions are unsuitable for high flows of wastewater, and many
dischargers generate wastewater flows at rates that exceed their capacity to discharge on-
site. These dischargers rely on pumping significant flows into tanker trucks that haul
liquid sewage and sludge via public roadways to communities that have sewer and
wastewater treatment facilities. (See Technical Memorandum #5 appended to the
technical staff report.)

Based on these conclusions, the technical staff report presents a recommendation for Regional
Board action to prohibit discharges from OWDSs in order to protect the quality of water
resources and to restore beneficial uses of water resources in the Malibu Civic Center area. This
recommendation is set forth in a tentative resolution for the proposed amendment to the Basin
Plan, which the Regional Board will consider for adoption on November 5, 2009.

Scheduole for Compliance with the Proposed Prohibition

Although the Regional Board is not specifying the manner of compliance with the prohibition,
statf has reviewed options for conceptual projects that could provide the community with
wastewalter services in compliance with federal and state regulations, water quality objectives,
and the proposed prohibition. These compliance projects include construction, operation, and
maintenance of:

A. Integrated water resources management facilities that would collect and treat |
wastewaters in, and distribute recycled water from, a centralized plant within the
community.

B. A community sewer collection system and interceptor sewer to export sewage for
treatment at a facility in another community.
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C. Decentralized wastewater management facilities that would collect and treat and
wastewaters in, and distribute recycled water from, small plants within the
community.

The proposed prohibition anticipates that the community would select, design, and construct one
of the above projects, or a similar project, and cease discharges from OWDSs by 2014, in
accordance with the following schedule:

May 1, 2010: Completion of 25% of a master facilities plan for possible projects
to comply with the prohibition, including initiation of a strong
public participation program.

November 1, 2010:  Completion of 50% of a master facilities plan and initiation of
environmental review, with strong, on-going public participation.
Concurrently, initiation of preliminary engineering and a feasibility
study for possible projects to comply with the prohibition.

May 1, 2011: Substantial completion of a master facilities plan, preliminary
engineering and a feasibility study, and engagement of the public

in selection of a project to comply with the prohibition.

November 1, 2011:  Completion of a master facilities plan, preliminary engineering and
a feasibility study, and selection of a project to comply with the
prohibition.

November 1, 2012:  Completion of a final design for selected project.
November 1, 2013:  Completion of 50% of construction of selected project.
November 1, 2014:  Completion of project selected to comply with prohibition,

including successful startup of the project and termination of
discharge from afl OWDSs.
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Program Alternatives

In this section, staff analyzed two alternatives, or actions, to the proposed project within the
jurisdiction of the Regional Board, municipalities, and other local agencies. These alternatives
include:

I. An initiative by a municipality, utility, or other local authority (local government) to
cease discharge through OWDSs by providing community services to collect and
dispose/rense wastewater in a manner that will restore water quality and beneficial uses
of impaired waters.

2. A ‘no action’ alternative, in which dischargers continue to rely on existing OWDSs,

Staff did not analyze an alternative that assumes that dischargers would elect to haul large
quantities of sewage off-site, by tanker truck, to other communities with wastewater disposal
facilities and capacity to accept liquid wastes from dischargers in the Malibu Civic Center area.
As discussed in the technical staff report (Technical Memorandum #5), a subset of ten
commercial dischargers haul about 7% of their sewage (almost 2 million gallons) from the
Malibu Civic Center area to communities that have wastewater treatment facilities. This need
results from on-site hydrogeologic limitations and/or facility limitations. The hauling practice
already has impacts to traffic, odor, and aesthetics, and staff did not deem this to be a practical
alternative on a larger scale (capable of handling flows of about 250,000 gpd to 300,000 gpd)
and on a long-term basis, for reasons among which include:

- Tanker truck capacities are small, ranging from 2,500 gallons to 7,000 gallons.

— Public nuisances, including noise and odor, have been observed during the
pumping of raw sewage at various commercial facilities for transfer into the
tanker trucks.

— Round trips for the tanker trucks are between 60 miles and 180 miles (including
routes through other communities), and are expected to have adverse impacts on
roads and transportation flows.

- Air quality impacts from diesel emissions would be significant.

—  Staff estimates that this practice of managing raw sewage contributes to climate
change, at a rate of 250 tons of carbon dioxide per year.

Program Alternative 1- Local Government Initiative

Under program alternative 1, a municipality, utility or other local authority would provide
community services to collect and dispose/reuse wastewater in the Malibu Civic Center area in a
manner that will restore water quality and beneficial uses of impaired waters.

While a local government may be an existing entity, such as the City of Malibu or and existing
utility or other government authority, it also may be a newly formed utility or government
authority. California law provides for a number of institutional options for providing community
services. For example, the City can contract for services from a nearby government entity that
already has wastewater management capabilities and capacity. Alternatively, an existing utility,
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such as the Los Angeles County Waterworks District No. 29, Malibu, or a regional water
authority, such as the West Basin Municipal Water District, could expand their scope of services
and provide wastewater management services, integrated with potable water services already
offered to the Malibu Civic Center area. Such an option also offers the potential to manage
wastewater as a resource for recycling. Finally, a private organization — while not a government
entity — could nevertheless be formed by community members and stakeholders to provide
wastewater management services.

Program alternative 1 — for a local government initiative — anticipates achieving water quality
objectives and TMDL targets through compliance projects that would provide the community
with wastewater services in compliance with federal and state regulations, water quality
objectives, and the proposed prohibition. These compliance projects could include construction,
operation, and maintenance of:

A. Integrated water resources management facilities that would collect and treat
wastewaters in, and distribute recycled water from, a centralized plant within the
community.

B. A community sewer collection system and interceptor sewer line to export sewage for
treatment at a facility in another community.

C. Decentralized wastewater management facilities that would collect and treat and
wastewaters in, and distribute recycled water from, small plants within the
community.

An overview and analysis of conceptual projects, or options, that the community and
stakeholders could implement to comply with these program alternatives is provided in the next
section (Options for Compliance Projects). These compliance projects are expected to have
positive environmental impacts, in that they are expected to reduce water quality impairments
and help restore beneficial uses. However, these projects also have potential significant adverse
impacts to the environment that would occur from the construction, operation, and maintenance
these community facilities. These impacts, which are of relatively short duration, can either be
mitigated or alternative projects to achieve water quality objectives may be available.

Program Alternative 2 — No Action

This “no action” program alternative assumes that neither the Regional Board nor a local
government takes action to prohibit discharges from OWDSs. Although dischargers could
voluntarily implement projects to achieve water quality objectives and TMDL targets, staff
believes that this is unlikely. Staff’s technical memos provide evidence that water quality
objectives are not being met and there is no evidence that those objectives will be met in the
future absent any additional action. Accordingly, under this program alternative, it is assumed
that the cumulative rate of pollutant loading does not decline. As a result, this program
alternative would result in continuing or worsening impairments to beneficial uses of the water
resources in and around the Malibu Civic Center area, including:
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— Malibu Valley groundwater, as a potential source of drinking water.

— beaches, for body contact recreation, and

— Malibu Creek and Lagoon, as support for aquatic and wildlife habitat, including rare,
threatened, and endangered species.

Recommendation

Staff concludes that the proposed project (Regional Board prohibition) is the most
environmentally advantageous program. Program alternative 2 (no action) is not a preferred
alternative because, while it avoids impacts due to construction and operation of wastewater
management projects, it allows continued impairment of beaches, Malibu Lagoon and Creek, and
underlying groundwater.

Both the proposed project (Regional Board prohibition) and program alternative 1 (focal
government initiative) have potential to achieve water quality objectives and to restore beneficial
uses. However, program alternative 1 relies on an existing or newly formed government entity to
voluntarily plan, design, construct, and operate a project that would provide dischargers in the
Malibu Civic Center area with community wastewater collection, treatment, and disposal
services. Such a voluntary, or discretionary, effort is not currently available. Or, if such an
initiative does form, it may not be able to act in a timely manner to complete projects to achieve
water quality goals and restore beneficial uses. Therefore, program alternative 1 is not a
preferred alternative.
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Options for Compliance Projects

Introduction

The program alternatives in the previous section do not specify a particular project to achieve
compliance,® and it will be the responsibility of the community and stakeholders to select a
strategy for compliance. Project-level impacts to the environment will depend on the selected
strategy and it will be the responsibility of a local government (local agency) to perform a
specific project-level analysis and disclose those environmental impacts.

Nevertheless, the Regional Board can analyze and disclose, on a conceptual basis, foreseeable
environmental impacts from possible projects that may be selected for compliance. Accordingly,
in this section, staff provides an overview and analysis of three conceptual options, or projects,
that the community and stakeholders could implement to comply with the proposed prohibition
and program alternative 1 — the local government initiative. These possible compliance projects
include:

A. “Integrated Facilities,” including the construction and operation of a central wastewater
treatment plant in the community, a Jocal sewer collection system, and recycled water
distribution system. The community may also elect to broaden the scope of such a project, in
order to integrate these services with delivery of potable water supplies; however, for
purposes of this analysis, a more limited scope was assumed.

B. “Interceptor Sewer,” including construction and operation of a local sewer collection system
and an interceptor sewer to export sewage for treatment at a facility in another community.

C. “Decentralized Facilities,” including the construction and operation of small plants in the
community, small sewer collection systems, and limited recycled water distribution systems.

These projects are expected to have positive environmental impacts, in that they are expected to
reduce water quality impairments to:

-~ Groundwater — which has pollutants from OWDSs at levels that would impact human
health should the community need groundwater as part of its potable water supply in
the future.

-~ Malibu Lagoon — which has a nitrogen load from OWDSs at levels that contribute to
eutrophication and impair habitat for aquatic life and wildlife.

- Nearby beaches — which consistently fail to meet standards set to protect swimmers
and surfers from infectious disease resulting from incidental ingestion of or direct
exposure to polluted water.

* The Regional Board is prohibited from specifying the manner of compliance with its regulations (Water Code §
13360},
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However, these projects also have potential significant adverse impacts to the environment,
which would occur from the construction, operation, and maintenance these facilities. These
impacts, which are generally of relatively short duration, can either be mitigated or alternative
means of compliance with the Regional Board prohibition may be available.

Summary of Economics

Wastewater costs for systems currently operating in the Malibu Civic Center area vary widely.
Many residents had passive septic systems installed decades ago which, if replaced today, would
roughly cost between $8,000 to $21,000. Maintenance costs for such systems are not significant;
assuming a homeowner pumped sludge on a three-year schedule, operating and maintenance
costs would be $600 (or $200 annually spread over three years). At the other extreme are capital
costs for the wastewater management systems for larger commercial properties that generate
high flows of wastewater relative to land available for plant and equipment and for subsurface
disposal. For example, capital costs for the treatment system at Malibu Lumber — the most recent
system to come on-line (in April 2009) — totaled millions of dollars.

To estimate costs for the three compliance projects considered in this analysis, staff assumed that
the projects would be sized to replace the total existing OWDS capacity in the community, and
that the projects would not be designed to accommodate increases in wastewater flows.
Accordingly, all three compliance projects were sized to handle a flow of approximately 300,000

gpd.

Based on preliminary estimates for the three compliance projects considered in this analysis,
capital costs, in today’s dollars, would range from $17 million to $80 million, as follows:

Summary of Capital Costs for Compliance Projects

Co ts Integrated Interc?ptor Sewer t(.} 4°_ Decentralized
mponen Facilities Hyperion Tapia Facilities
Connection Connection

Local Sewer System $7,800,000  $7,800,000  $7,800,000 $7,800,000

Interceptor Sewer - $40.000,000 $72,500,000 -

Treatment Plant(s) $5,900,000 - -- $5,800,000

Recycled Distribution System  $3,000,000 0 0 $3,000,000
Total $16,700,000 $56,800,000 $80,300,000 $16,600,000

Also, in switching from OWDSs to one of the above projects, all dischargers would incur costs
for abandonment of their systems. For a residential property, these costs are estimated to range
from $1,700 to $2,700.
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Compliance Project A — Integrated Water Resources Management Facilities

Under the “Integrated Facilities” method of compliance, the City of Malibu, an existing utility or
local authority, or a newly formed utility or local authority would construct and operate a
centrally located wastewater treatment plant, with a local sewer collection system and a local
recycled water distribution system. Capital cost estimates for this compliance project total
$16,700,000 and include the following major components and key assumptions:

Integrated Water Resources Management Facilities

Component Capital Cost Key Assumptions

22,000 ft of 8-inch diameter pipe, to collect
$7,800,000 | 300,000 gpd by gravity flow to 3 wet wells.
Construction Technique: Open Cut Trenching
300,000 gpd capacity using activated sludge,
filtration, and disinfection to produce a Title 22
recycled water for direct reuse.

Cost of land not included.

15,000 ft of 8-inch diameter pipe, to distribute

Local Sewer
System

Treatment Plant $5,900,000

Recycled Water 150,000 gallons of recycled water
Distribution $3,000,000 Construction Technique: Open Cut Trenching
System 50% of flow recycled; 50% disposed to
subsurface.

Total | $16,700,000

For purposes of this preliminary analysis, staff assumed that there would be demand to directly
reuse only half of the treated effluent (and a market analysis would need to be conducted to
determine the community’s capacity for recycling). Community planners may consider the
promotion of additional uses for recycled water by requiring dual plumbing for any new
development or retrofits.

Staff also assumed that the portion of treated effluent not recycled is discharged through
subsurface methods, which will require a larger project footprint, unless the discharge can be
integrated into management with other water projects such as stormwater treatment. As an
alternative to subsurface disposal, the community may elect to consider an ocean outfall. Costs
for construction of this outfall, additional treatment capabilities such as temperature controls for
the treated effluent, and diffusers at the outfall, have not been included in this analysis.

Compliance Project B — Interceptor Sewer

Under the “Interceptor Sewer” method of compliance with the proposed prohibition, the
community would design and construct a wastewater collection system in the Malibu Civic
Center area that would feed into an interceptor sewer that exports the sewage out of the area to
another community with wastewater treatment facilities. The nearest connections are sewers that
are part of the Hyperion Wastewater Treatment Plant in El Segundo and the Tapia Water
Reclamation Facility in Calabasas.
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Hyperion Interceptor Sewer: An interceptor sewer designed to export sewage to the Hyperion
system is expected to require tunneling under the Pacific Coast Highway to the nearest
connection point in Castellammare, which is 7-1/2 miles from the Civic Center area. Cost
estimates for this compliance project total $56,800,000 and include the following major
components and key assumptions:

Hyperion Interceptor Sewer
Component Capital Cost Key Assumptions

22,000 ft of 8-inch diameter pipe, to collect
$7,800,000 300,000 gpd by gravity flow to 3 wet wells.

Local Sewer

System Construction Technigue: Open Cut Trenching
40,000 ft of 24-inch diameter pipe, to export
300,000 gpd by gravity flow to a connection
point in Castellammare.
Interceptor $49.000,000 | Connection fee of $1,700,000 included
Sewer Line R

Construction Technique: Trenchless Tunneling

California Department of Transportation
permitting fees not included.

fotal | 356,800,000

The interceptor sewer line costs include the capital costs of a local collection system, the
interceptor line, and four wet well lift stations that would be needed for gravity flow transport of
sewage with a vertical lift of 300 feet over 7-1/2 miles to a connection in Castellamarre.
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Tapia Interceptor Sewer: An interceptor sewer designed to export sewage to the Tapia Water
Reclamation Facility is expected to require tunneling under Las Virgenes Road and installation
of pumps to lift the sewage to a connection point with the Tapia plant in Calabasas. Cost
estimates for this compliance project total $80,300,000 and include the following major
components and key assumptions:

Tapia Interceptor Sewer
Component Capital Cost Key Assumptions
22,000 ft of 8-inch diameter pipe, to collect

Lo;a]stseilver $7,800,000 | 300,000 gpd by gravity flow to 3 wet wells.

Y Construction Technique: Open Cut Trenching
58,000 ft of 24-inch diameter pipe, to export
and litt 300,000 gpd by pressurized flow Tapia.

Interceptor
) 0 ) .
Sewer Line $72,500,000 Connection fee of $1,700,000 included

Construction Technique: Trenchless Tunneling
‘| Permitting fees not included.

tfotal |  $80,300,000

The interceptor sewer scenario includes capital costs for the local collection system, the
interceptor line, and ten wet well lift stations needed to lift and transport the sewage 800 vertical
feet over a distance of 11 miles to the Tapia connection,

Compliance Project C — Decentralized Wastewater Management Facilities

Under the “Decentralized Facilities” method of compliance, the City of Malibu, an existing
utility or local authority, or a newly formed utility or local authority would construct and operate
small plants in the community, small sewer collection systems, and limited recycled water
distribution systems. Or, alternatively, such projects could be led by private sector developers.
Cost estimates for this compliance project total $16,600,000 and include the following major
components and key assumptions:
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Decentralized Wastewater Management Facilities

Component Cost Key Assumptions

22,000 ft of 8-inch diameter pipe, to collect
$7,800,000 | 300,000 gpd by gravity flow to 3 wet wells.
Construction Technique: Open Cut Trenching
67,000 gpd capacity using activated sludge,
filtration, and disinfection to produce a Title 22
Treatment Plant 1 $1,200,000 | recycled water for direct reuse.

Local Sewer
System

Cost of land not included.

3,000 ft of 8-inch diameter pipe, to distribute
Construction Technique: Open Cut Trenching
50% of flow recycled; 50% disposed to
subsurface.

233,000 gpd capacity using activated sludge,
filtration, and disinfection to produce a Title 22
recycled water for direct reuse.

Cost of land not included.

12,000 ft of 8-inch diameter pipe, to distribute
Construction Technique: Open Cut Trenching
50% of flow recycled; 50% disposed to
subsurface.

Recycled Water
Distribution System | $600,000
Treatment Plant 1

Treatment Plant 2 | $4,600,000

Recycled Water
Distribution System | $2,400,000
Treatment Plant 2

Total | $16,600,000

For purposes of this preliminary analysis, staff assumed that there would be demand to directly
reuse only half of the treated effluent, and a market analysis would need to be conducted to
determine the capacity for recycling within each sector served by the treatment plants.
Community planners may consider the promotion of additional uses for recycled water by
requiring dual plumbing for any new development or retrofits. Staff assumed that effluent that
could not be recycled is discharged via subsurface mechanisms, which would require more land.
Staff did not expect that an ocean outfall for the non-recycled portion of the treated effluent
would be practical for these smaller scale plants.
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CEQA Analysis

Environmental Checklist and Discussion

The Regional Board has endeavored to analyze and disclose impacts to the environment that are
expected to result from possible projects that would achieve compliance with the proposed
Regional Board prohibition. These compliance projects, described in the previous section,
include construction, operation, and maintenance of:

A “Integrated Facilities,” including the construction and operation of a central wastewater
treatment plant in the community, a local sewer collection system, and recycled water
distribution system. The community may also elect to broaden the scope of such a project, in
order to integrate these services with delivery of potable water supplies; however, for
purposes of this analysis, a more limited scope was assumed.

B. “Interceptor Sewer,” including construction and operation of a local sewer collection
system and an interceptor sewer to export sewage for treatment at a facility in another
community.

C. “Decentratized Facilities,” including the construction and operation of small plants in the
community, small sewer collection systems, and limited recycled water distribution systems.

These compliance projects are expected to have positive environmental impacts, in that
discharges through OWDSs should cease, resulting in improvement to water quality and
restoration of beneficial uses. However, these projects also have some potential significant
adverse impacts to the environment that would occur from the construction, operation, and
maintenance of these community facilities, and from abandonment of OWDSs currently in use,
These impacts, which are generally of relatively short duration, can either be mitigated or
alternative means of compliance with the Regional Board prohibition may be available.

The impacts from the possible compliance projects are analyzed below on a conceptual basis. A
review of possible projects’ and a more detailed, project specific analysis should be led by
community leaders with robust participation among stakeholders. It will be the responsibility of
the community and stakeholders to select a strategy for compliance. And as a strategy and
compliance project are selected, it will be the responsibility of a local government (local agency)
to perform a specific project-level analysis and disclose environmental impacts in accordance
with CEQA.

' The Regional Board is prohibited from specifying the manner of compliance with its
regulations (Water Code § 13360).
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Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Siunificant No Tmpact
Inpaci Mitigation 5
Incorporated
1. Earth. Will the proposal result in:
a,  Unstable earth conditions or in changes in geologic X
substructures?
b. Disruptions, displacements, compacticn or overcoming X
of the soil?
¢. Change in topography or ground surface relief features? X
d. The destruction, covering or modification of any unique %
geologic or physical features?
e. Any increase in wind or water erosion of soils, either on e
or off the site?
f. Changes in deposilion or erosion of beach sands, or
changes in siltation, deposition or erosion which may %
modily the chamel of a river or stream or the bed of the
ocean or any bay, inlet or lake?
g. Exposure of people or property to geologic hazards,
such as earthquakes, landslides, mudslides, ground X
failure, or similar hazards?

Discussion:

a. Many of the areas where the compliance projects would be located are already developed and
significantly altered, and the projects would not subject people or structures to seismic risk or
unstable soils identified on seismic/soil hazard maps. However, portions of the Interceptor Sewer
and portions of the collection system for all compliance projects might be constructed through
zones of slope instability. During this construction period, compliance with standard design and
construction specifications and implementation of recommendations to mitigate geologic hazards,
prepared at a project level, would reduce the risk of geologic hazards Such mitigation measures
could include among others: shoring sufficient for each excavation, proper location of excavated
stockpiled soils, adequate setback from slopes and structures, appropriate compaction of
backfilled so0ils, dewatering excavations as necessary of ground water, and controlling surface run
on from stormwater or irrigation.

b. Implementation of any of the compliance projects would disturb soils during excavations and
trenching for sewers, pump stations, and/or recycled water distribution lines, and also during
foundation work for treatment plant facilities for the Integrated Facilities and Decentralized
Facilities. To the extent that any soil is disturbed during construction, standard construction
techniques, including but not limited to, shoring, piling and soil stabilization would mitigate any
potential impacts. Prior to earthwork, geotechnical studies would be conducted to evaluate
geology and soil conditions.
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Upon completion of any of the compliance projects, trenching for lateral sewer lines and proper
abandonment of existing OWDSs may disturb soils. Standard and accepted engineering practices
and techniques for stabilizing soils and minimizing erosion and sedimentation during trenching
and installation activities should mitigate these impacts, and would be further evaluated on a
project basis.

No impact, as infrastructure for the compliance projects could be of a size or scale that minimizes
tmpact to topography and relief.

No impact as pre-construction studies and mapping should identify any unique structures or
features and geologic mapping during excavations would identify potential problems missed
during earlier investigations.

For all compliance projects, construction activities would require soil displacement and coutd
result in the loss of topsoil. Trenching equipment would be required to install sewer lines,
interceptor line, and recycled water delivery lines. Construction activities would include the use
of machinery for rough and final grading. To mitigate these impacts, topsoil could be stockpiled
and standard best management practices (BMPs), such as minimizing the size and duration of
exposed stockpiles, managing stormwater, and revegetating replaced soils as soon as practicable,
could be identified and implemented to prevent/control erosion from water and wind.

Portions of all compliance projects would occur in loosely consolidated beach sands due to the
location near former shorelines. As documented in 1{e) above, construction activities would
require soil displacement. Trenching equipment would be required to install sewer lines, an
interceptor line, and recycled water delivery lines. Construction activities would include the use
of machinery for rough and final grading. To mitigate these impacts, standard BMPs, such as
covering and minimizing the amount of disturbed/stockpiled soil and controlling runon/runoft,
would be identified and implemented to prevent/control erosion from water and wind.

Portions of the Interceptor Sewer and portions of the the collection system for all compliance
projects might be sited and constructed in zones of slope instability identified in published
seismic/soil hazard maps. As documented in 1(a) above, compliance with accepted standard
engineering design and construction specifications and implementation of measures (such as
sufficient shoring for each excavation, proper location of excavated stockpiled soils, adequate
setback from slopes and structures, appropriate compaction of backfilled soils, dewatering
excavations as necessary of ground water, and controlling surface run on from stormwater or
irrigation) to mitigate geologic hazards, prepared at a project level, would reduce the risk of
geologic hazards.
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Less Than
Potentially Stgnlficant Less Than
ENVIRONMENTAL CHECKLIST Signilicant with S‘i -ni[':canl Nu Inpact
Impact Mitigation g
incorporated
2. Air. Will the proposal result in:

a. Substantial air emissions or deterioration of ambient air %

quality?
b. The creation of objectionable odors? X
c. Alleration of air movement, moisture or temperature, or X

any change in climate, either locally or regionally?

Discussion:

a. All compliance projects would be located in the South Coast Air Basin, which is classified as an
extreme non-attainment area for ozone and serious non-attainment area for PM;q and CO. Due to
a coastal influence in the area, air quality is generally considered better than much of the South
Coast Air Basin.

During construction of all compliance projects, short-term increases in traffic (from construction
equipment as well as idling cars) and short-term use of construction equipment would increase air
emissions and generate minor amounts of NOx, CO, 80, ROG, and PM,; these emissions would
be quantified during planning and design at the project level. With mitigation measures, these
emissions should be within the South Coast Air Quality Management District’s construction
significance thresholds. Measures to mitigate these impacts might include use of construction and
maintenance vehicles with lower-emission engines, use of soot reduction traps or diesel
particulate filters, and use of emulsified diesel fuel.

During operation of treatment facilities associated with the Integrated Facilities, Decentralized
Facilities, and pump stations for local sewers associated with all compliance projects,
maintenance activities and solid waste removal are not expected to significantly increase air
emissions. Furthermore, solid waste removal schedules could be synchronized with general trash
removal schedules.

b.  All compliance projects have the potential to eliminate existing odors from problematic OWISs
and from pumping excess sewage into tanker trucks for off-site hauling. However, the projects
may also create odors during construction (which would be of a short-term nature) and during
operation of facilities such as the Integrated Facilities and Decentralized Facilities. The potential
for such odors would be evaluated during planning and design at the project level. Mitigation
measures, such as siting, design, and buffer zones, would be identified and considered at a project
level.

c. No significant impact as construction activities would not increase air emissions to an extent that
affects air movement, moisture or temperature, or change in climate.
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Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Sigmificant with Semifieant No Empaci
Impact Mitigation 18
Incorporated
3. Water. Will the proposal result in:
a. Changes in currents, or the course of direction or water ¥
movemenis, in either marine or fresh waters?
b.  Changes in absorption rates, drainage patterns, or the X
rate and amount of surface water runoff?
¢.  Alterations to the course of flow of flood walers? X
d. Change in the amount of surface waler in any water X
body?
¢. Discharge into surface waters, or in any alteration of
surface water quality, including but not limited to X
temperature, dissolved oxygen, or turbidity?
f.  Alteration of the direction or rate of flow of ground X
waters?
g.  Change in the quantity or quality of ground waters,
either through direct additions or withdrawals, or X
through interception of an aquifer by cuts or
excavations?
h. Substantial reductionin the amount of water otherwise x
available for public water supplies?
i.  Exposure of people or property to water related hazards x
such as flooding or tidal waves?

Discussion:

a. No changes in currents or surface water flow are expected because the proposed project and the
potential compliance projects are not expected to discharge to any surface waters and create this
impact.

b. Decreases in absorption rates, drainage patterns, or the rate and amount of surface water runoff
from hardscape at the plant(s) for the Integrated Facilities and Decentralized Facilities are
expected to be minimal because the design and construction of these facilities would have to
consider and address these factors. These impacts would be evaluated at the project level, and
minimized through siting and design of the facilities during the planning stages.

c. Alterations to the course of flow of flood waters may be expected but the compliance projects
will have be designed, constructed and operated to take into account the flow of flood waters
when the site of the facilities are determined. The City is aware of the flood hazards, as described
in the Malibu General Plan, section 7.3.3.1, and will be expected to ensure through its oversight
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of the design and construction of compliance projects that the sites will account for such hazards.
The City will determine the appropriate mitigation measures.

No change in the amount of flow of surface water is expected because neither the proposed
project nor the compliance projects are expected to discharge flows into surface waters. To the
extent that groundwater is dewatering during construction and discharged into surface waters, it is
not expected that such discharges will change the amount of flow of surface waters significantly.

Water quality problems, including eutrophication in Malibu Lagoon and pathogen levels at
beaches that necessitate beach advisories, are well known in the area. Implementation of
comphiance projects is expected to improve, over the long-term, the quality of surface waters in
the area and to restore beneficial uses. —

However, during construction of all of the compliance projects, possible short-term impacts may
result. The potential for such impacts, such as increased turbidity and sediment in runoff from
construction sites and groundwater dewatering, would be evaluated during planning and design at
the project level. Mitigation measures, such as treatment of dewatered groundwater prior to
discharge during construction and construction BMPs (such as berms, fiber blankets, soil cover,
temporary vegetation) to control pollution in stormwater, would be identified and considered at a
project level.

Furthermore, for compliance projects such as the Integrated Facilities, there may not be sufficient
demand for recycling of all of the wastewaters, and a portion of the 300,000 gpd flow may need
to be discharged. Should areas with favorable hydrogeologic conditions for subsurface disposal
not be identified, such projects may require export of the treated wastewater through an outfafl.
With proper design and operation of treatment facilities and outfall equipment such as diffusers
and temperature controls, an outfall discharge should meet water quality objectives, including
temperature and turbidity. These impacts, together with mitigation measures, would be
considered at a project level.

Upon operation of all compliance projects, termination of discharges from OWDSs would alter,
on a local scale, groundwater flow patterns because the discharges from the OWDSs will cease.
Should subsurface disposal mechanisms be used for all or a portion of the discharge from the
Integrated Facilities and Decentralized Facilities, groundwater flow patterns could be altered on a
larger scale. Proper design and siting of the subsurface disposal mechanisms will be necessary to
mitigate this impact to the extent possible.

In anticipation of restoration of groundwater quality, integrated planning and design for disposal
field sites should consider potential sites for future production wells to meet a portion of the
community’s potable water needs or as a short-term water supply in the event of disrupted
delivery from the Los Angeles County Waterworks District No. 29 — Malibu. Future groundwater
production would significantly alter the direction and rate of flow of groundwater. These and
other impacts would be evaluated during planning and design at the project level, and monitored
during operation of disposal mechanisms. Possible mitigation measures could include planning
efforts to determine the safe yield of the basin and the minimum discharge required for Malibu
Creek and Lagoon for aguatic life protection.

One of the goals of the Regional Board’s proposed prohibition is to improve the quality of
groundwater and restore this resource as a potential source of drinking water. This would be a
potentially significant beneficial impact. See also 3(f) above.

No reduction to public water supplies is expected. One of the goals of the Regional Board’s
proposed prohibition is to improve the quality of groundwater and restore this resource as a
potential source of drinking water. See also 3(f) above.
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i.  The Malibu General Plan, section 7.3.3.1 states that tsunamis can be expected rarely from distant
sources but may be generated offshore by surface ground rupture or submarine landslides.
Damage to the Malibu Civic Center area due to flooding from such events can be expected. The
Malibu Building Code, specifically Chapter 15.20, contains mitigation measures for flood
impacts. Such mitigation includes: requiring bulkheads or other protective batriers be installed at
time of construction, control the creation of hazards that contribute to flood, control the location
of facilities, and prevent the construction of flood barriers that may increase flood hazards in
other areas.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Shenificant No Impact
Impact Mitigation E
Incorporated
4. Plant Life. Will the proposal result in:
a. Change in the diversity of species, or number of any
species of plants (including uees, shrubs, grass, crops, X
microflora and aquatic plants)?
b. Reduction of the nurnbers of any unique, rare or X
endangered species of plants?
¢, Introduction of new species of plants into an area, or in
a barrier to the normal replenishment of existing X
species?
d. Reduction in acreage of any agricultural crop? X
Discussion:

a.  As much of the Malibu Civic Center area is urbanized, construction and operation of facilities
assoctated with all compliance projects would not disturb or change plant diversity or change or
reduce the number of unique, rare, or endangered species of plants. However, portions of the area
are environmentally sensitive and, depending on the location selected for the facilities, impacts
could potentially occur to biological resources including special-status species and habitats,
wetlands, and trees protected under local ordinances or policies. Important plant communities
include the coastal salt marsh and coastal stand. The diversity of species, or number of any
species of plants, could be maintained by siting and/or by preserving plants prior, during, and
after the construction of facilities by re-establishing and maintaining the plant communities after
construction, The City of Malibu's Technical Advisory Commitiee has completed studies on the
ecosystem of Malibu Valley and generated documents recommending the enhancement of the
plant and animal life to replicate historic conditions. These plans can provide specific options for
the mitigation of removal of plant and animal life through project construction and result in an
enhanced ecosystem upon completion.

b. As documented in 4(a) above, portions of the area are environmentally sensitive and, depending
on the location selected for the facilities, impacts could potentially occur to biological resources
including unique, rare or endangered species of plants. When the specific projects are developed
and sites identified, a search of the California Natural Diversity Database could be employed to
confinm that any potentially sensitive plant species or biological habitats in the site area are
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properly identified and protected as necessary. Focused protocol plant surveys for special-status-
plant species could be conducted. Responsible agencies should endeavor to avoid compliance
measures that could result in reduction of the numbers of any unique, rare or endangered species
of plants. If sensitive plant species occur on a project site, a local agency should reguire
mitigation in accordance with the Endangered Species Act. These mitigation measures would be
developed in consultation with the California Department of Fish and Game (CDFG) and the
United States Fish and Wildlife Service (USFWS). Also, see 4(a) above.

c. No impact because the use of an existing ecosystem study to choose landscaping, as described in
4(a), shoutd minimize the invasion of foreign species.

d. No impact because, according to the Malibu General Plan, page 1-13, traditional ranching and
farming is only practiced in a minute fraction of land within the City. Horticulture and horse
ranches are more prevalent, usually as a transitional use or adjunct to residential use.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Stie‘nsjﬁcanl Mo lmpact
. impact Mitigation £
Incaorporated
3. Animal Life. Will the proposal result in:
Change in the diversity of species, or numbers of any X
species of animals (birds, land animals including
reptiles, fish and shellfish, benthic organisms, insects or
microfauna)?
Reduction of the numbers of any unique, rare or X
endangered species of animals?
Introduction of new species of animals into an area, or X
result in a barrier 4o the migration or movement of '
animals?
Deterioration to existing fish or wildlife habitat? X
Discussion:

a.

As much of the Malibu Civic Center area is urbanized, construction and operation of facilities
associated with all compliance projects would not disturb or change the diversity of animal
species or change or reduce the numbers of any of species. However, portions of the area are
environmentally sensitive and, depending on the location selected for the facilities, impacts could
potentially occur to biological resources including the wetlands and riparian habitat. Malibu
Lagoon is a refuge for migrating birds. When specific projects are developed and sites identified,
measures should also be identified to avoid and mitigate impacts to habitat and direct impacts to
animals and wildlife during construction and operation. The City of Malibu's Technical Advisory
Committee has completed studies on the ecosystem of Malibu Valley and generated documents
recommending the enhancement of the plant and animal life to replicate historic conditions.
These plans can provide specific options for the mitigation of removal of plant and animat life
through project construction and result in an enhanced ecosystem upon completion.
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b. Asdocumented in 5(a} above, portions of the area are environmentally sensitive and, depending
on the location selected for the facilities, impacts could potentially occur to biological resources
including unique, rare or endangered species of animals. Construction activities may be proposed
within and/or adjacent to areas potentially supporting these species and may resuit in the
temporary and/or permanent modification of their habitat. When the specific projects are
developed and sites identified, a search of the California Natural Diversity Database could be
employed to confirm that any potentially special-status animal species in the site area be properly
identified and protected as necessary. When specific projects are developed and sites identified,
measures should be identified that will avoid or mitigate impacts to the habitats and also direct
impacts to animals during construction and operation. If a project site is focated in a habitat for a
sensitive animal species, a local agency should require mitigation in accordance with the
Endangered Species Act. These mitigation measures would be developed in consultation with the
California Department of Fish and Game (CDFG) and the United States Fish and Wildlife Service
(USFWS), See 5(a) above.

c. No impact because the projects will not introduce new species nor will the compliance projects be
sited to be barriers to the movement of animals. Proper design and siting analysis will prevent this
factor from being a concern .

d.  As documented in 5(a) above, portions of the area are environmentally sensitive and, should
facilities be located in a habitat supporting fish or wildlife habitat, some short-term deterioration
to this habitat might occur during construction. When specific projects are developed and sites
identified, standard BMP measures such as soil coverings, fiberglass barriers, and fencing, should
be identified that will avoid or mitigate impacts to habitat and to animals during construction and
operation.

However, it ts expected that all the compliance projects will, over the long-term, considerably
improve habitat for aquatic life and wildlife.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with qu nificant No Impact
Impact Mitigation g
Incorporated

6. Noise. Will the proposal result in:

a. Increases in existing noise levels? X

b.  Exposure of people to severe noise levels? X
Discussion:

a. During construction, all compliance projects would be expected to result in noise and/or
vibration. When specific projects are developed, measures should be identified to ensure that
noise is kept to levels that comply with any noise standard or ordinance. Mitigation could include
requirements for muftlers on noise emitting equipment, or construction during certain times of the
day.

During operation, no significant increase in noise is anticipated from any of the possible
compliance projects. Design of buildings to capture and muffle noise could be required. There
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may be a reduction in noise on commercial sites that on tanker trucks to regularly pump raw
sewage for off-site hauling once these sites are connected to one of the compliance projects.

b. As noted in 6(a) above, all compliance projects would be expected to result in noise and/or
vibration during construction, Machinery used for construction would likely include standard
equipment such as graders, dozers, backhoes, and other similar equipment. It is unknown at this
time if pile driving equipment would be required te construct any facilitics. Noise impacts from
vehicles, machines, and equipment, would be short-term and of a temporary duration. When
specific projects are developed, measures, such as requiring mufflers on equipment or
construction during certain times of the day, should be identified to ensure that noise is kept to
levels that comply with any noise standard or ordinance.

During operation, no significant increase in noise is anticipated from any of the possible
compliance projects.

Less Th
Potentially Significnal:lt Less Than
ENVIRONMENTAL CHECKLIST Sigificant with goss | Notmpact
Tmipact Mitigation -
Incorporated
7. Light and Glare. Will the proposal:
a. Produce new light or glare? X

Discussion:

a. Construction of the compliance projects is not likely to produce new light or glare, unless
construction is done at night. For the Interceptor Sewer, however, should construction night-time
schedules be used to mitigate traffic impacts during construction, additional lighting will be
needed. Such impacts, which would be short-term, should be evaluated at the project level.
Mitigation measures could include hoods or shields to direct lighting down onto the work areas.

During operation of all compliance projects, no need for significant lighting is expected. For
lighting that may needed, light and glare to passing vehicles, neighborhood homes, and
businesses during operation, can be minimized by a lighting plan specifying hoods or shields on
all light fixtures and limiting light trespass and glare through the use of shielding and directional

lighting methods.
1.ess Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Significant No Impact
Impact Mitigafion
Incorporated
8. Land Use. Will the propesal result in:
a. Substantial alteration of the present or planned land usc of %
an area?
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Discussion:

a. The proposed prohibition is intended to be growth neutral, and not have a direct impact on
population and housing. Under California law, each county and city must prepare a
comprehensive, long term general plan to guide its future. In general plans, counties and cities
must address a minimum of seven elements, including housing. The City of Malibu and County
of T.os Angeles have adopted general plans and amended these plans. Through the general
planning process as well as zoning and other land use authorities, the City and the County have
authority to meet community goals, including land use goals.

Sewer lines for all three compliance projects should not have impacts on land use, zoning, or the
physical arrangement of the community. After installation of the sewer lines, pre-project
conditions would be restored,

Land for treatment plant facilities for the Integrated Facilities and Decentralized Facilities might
require changes in land use. The Integrated Facilities’ wastewater/recycled water plant would
require land for construction and operation of this facility. Should disposal of treated wastewater
that cannot be recycled be discharged to the subsurface, additional land for infiltration would be
required. The Decentralized Facilities also would require land for plant(s) and subsurface
disposal, although such land requirements may be on a smaller scale and require a smaller
foatprint. Impacts would be considered at a project level since the location selected will likely
determine if there is a “substantial alteration of the land use of the area. Possible mitigation would
involve careful consideration of the siting of the facilities to meet community goals, in
accordance with local plans and zoning codes.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Signifieant with Significant No Impact
Impact Mitigation E
Incorporated

9. Natural Resources. Will the proposal result in:

a. Increase in the rate of use of any natural resources? X

b. Substantial depletion of any nonrenewable natural X

resource?

Discussion:

a. Noimpact. The compliance projects would not use or deplete any mineral resources in the area.
The use of electrical power and fuel is discussed in the Energy portion of the checklist.

During operations, no impact to natural resources is anticipated, other than land. See the
discusston under Land — 8{a).

b. No Impact. See Natural Resources — 9(a) above.
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Less Than

Potentially Significant Less Than

ENVIRONMENTAL CHECKLIST Significan with Significant Ne lmpact

Impact Mitigation
Incorporated

10.

Risk of Upset. Will the proposal involve:

A risk of an explosion or the release of hazardous
substances (including, but not limited to: oil, pesticides,
chemicals or radiation) in the event of an accident or
upsel conditions?

Discuassion:

For all compliance projects, it is reasonably foreseeable that hazards or hazardous materials
would be used during construction, operation, and maintenance of the facilities. However, the use
of these materials is not expected to create a significant hazard to the public or environment
through the routine transport, use, or disposal of hazardous materials. The hazardous materials
that might be used are controlled substances regulated at the state and local levels. Materials
would be delivered by contractors licensed to handle and transport these materials in accordance
with applicable laws and regulations. The storage and use of materials would be strictly regulated
and a hazardous materials management program would be developed for use by construction
contractors and plant operators, This information would also be filed with the fire department.
See also the discussion under 14(a). Miti gation could be a requirement that all
handlers/transporters receive education about the federal, state and local laws, ordinances,
regulations and statutes that govern safe handling/transport of hazardous materials.

Proper design of sewer and plant facilities for all compliance projects, with appropriate
redundancy, backup systems, and alarms would lower risk of upset during operation of the plant
and sewer facilities for all compliance projects. Backup electrical generators to ensure
uninterrupted power supply (redundancy requirement) could be installed to monitor release of
hazardous substances in the event of an accident, upset condition, or natural disaster. A warning
system could be designed and operated to ensure that responsible personnel provide quick and
effective response. During operation, early detection of potential failures can be improved
through frequent inspections and wastewater testing. Operators should be trained and certified,
and have a safety plan in place for upset conditions. Periodic video surveys of sewer lines could
detect rooting or corrosion, allowing for appropriate maintenance and repair to prevent sewer line
rupture.

Due to the nature (wastewater management) of all compliance projects, the risk of exposure to
raw sewage and partially treated wastewater should be lowered, as the projects are intended to
better control and manage wastewaters generated within the community. During abandonment of
existing OWDSs, the risk of accidental release of hazardous material can be lowered by
complying with local codes for proper decommissioning such systems. See section 16(d).
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Less Than
Patentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Siemificant No Impact
Impact Mitigation 8
Incorporated
11. | Population. Will the proposal:
a.  Alter the location, distribution, density, or growth rate of X
the human population of an area?

Discussion:

a. All compliance projects would replace existing on-site wastewater disposal systems, and should
not affect population and growth. However, during construction of all compliance projects, there
may be brief, temporary periods during which construction workers are employed in the area.
These workers are not expected to substantially add to new employment and population density.

The compliance projects are expected to be sized to replace existing OWDS f{lows only, and no
population increases are expected. However, depending upon the location of the compliance
projects, some of these factors may be impacted. Without a specific compliance project to
analyze, any discussion would be speculative. See the discussion uvnder Housing — 12(a).

1285 Than
Paotentially Significant Less Thast
ENVIRONMENTAL CHECKLIST Significant with Sipnificant No Impact
Impact Mitigation ignilican
Incorporated
12, | Housing. Will the proposal:
a. Affect existing housing, or create a demand for X
additionat housing?

Discussion:

a. The proposed prohibition is intended to be growth neutral, and should not have a direct impact on
population and housing. However, the project could have an effect on existing housing. The City
of Malibu, in its General Plan section 3.3.3, has a strategy of using individual septic systems as a
means of reducing the rate and intensity of growth. The building of any of the compliance
projects could undermine that strategy. As mitigation, the City of Malibu could update its General
Plan to develop a new strategy for reducing the rate and intensity of growth. If none of the
compliance projects are developed, the impact could be that all housing is affected adversely.
However, that is not a reasonably foreseeable outcome.

The proposed prohibition will not create a demand for additional housing, nor will the
development of any compliance project. By itself, the building of some type of community
treatment system should not create a demand for additional housing. Further, the Malibu General
Plan section 7.3.3.1 states that the opportunity for development of housing is constrained by
geologic hazards, flood hazards, and wildland and urban fire hazards. Also, slope instability,
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expansive soils, and high groundwater are additional constraints on development. Therefore, it
seems unlikely that this project will create a demand for additional housing.

Through the general planning process as well as zoning and other land use authorities, the City
and the County have the tools to meet community goals, including housing goals.

During construction of all compliance projects, there may be brief, temporary periods during
which construction workers are employed in the area, These temporary workers are expected to
be present for one shift per work day, and should not add to housing demands.

The compliance projects will presumably be sized to provide capacity for existing wastewater
flow rates or for whatever level of growth that the City decides. During operation of all
compliance projects, no increased demand for housing stemming from job creation at the
compHhance projects is anticipated.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Sienificant No Impact
Impact Miligation g
Incorporated
13. | Transportation/Circulation. Will the proposal result in:

a. Generation of substantial additional vehicular X

movement?
b. Effects on existing parking facilities, or demand for new X

parking?
¢. Subsrantial impact upon existing transportation systems? X
d. Alterations to present patterns of circuation or X

movement of peeple and/or goods?
e. Alterations to waterborne, rail or air traffic? X
f.  Increase in traffic hazards fo motor vehicles, bicyclists X

or pedestrians?

Discussion:

a. Construction of all three compliance projects would require construction crews and earthmoving
equipment, and may require soil transport, resulting in some traffic congestion of a short-term,
temporary duration. Measures to mitigate these impacts, which would be examined more closely
on a project level, could include development of a traffic mitigation plan. For the Interceptor
Sewer, a project level analysis should consider night-time schedules for construction along the
Pacific Coast Highway, which is the most heavily traveled highway in the area and which is an
important regional link. This may be a significant adverse impact for a short duration.
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During operation of the compliance projects, no impacts are expected to traffic. Traffic conditions
may improve upon completion of the compliance projects, as the need for frequent pumping from
many commercial facilities will be eliminated.

During construction, all compliance projects may cause some loss of parking capacity. However,
this impact is temporary. Measures to mitigate such impacts would be examined more closely on
a project level, and could include development of a traffic mitigation plan which addresses
parking issues, such as park-and-ride lots or temporary increased public transportation.

During operation, no significant impacts are expected.

During construction, all compliance projects may impact existing roadways and parking capacity.
The Treatment Plants and Interceptor Sewer project would have significant impacts on vehicle
traffic on the Pacific Coast Highway; however, this impact will be temporary and limited to the
construction phase and for intermittent maintenance activity. Impacts would be examined more
closely on a project level, and measures to facilitate traffic movement, such as minimizing
construction traffic in peak traffic times and providing temporary traffic signals/flagging could be
developed in a traffic mitigation plan.

During operation, no significant impacts are expected

During construction of the compliance projects, there may be temporary less than significant
impacts to present patterns of circulation due to temporary road closures or detours. No impacts
from operation of the compliance projects is expected.

No impact. No walerborne, air, or rail traffic is expected to be generated from any of the
compliance projects during construction or operation.

No permanent road or design hazards are associated with operation of any of the possible
compliance projects. However, during construction, all three compliance projects would require
construction crews, earthmoving equipment, and — for Interceptor Sewer - possible night-time
construction activity. These activities would result in some traffic congestion of a short-term,
ternporary duration. Hazards arising from such conditions would be considered at a project level,
and measures to lower risk to vehicles, bicyclists, and pedestrians might include signage and
markings, barricades, and traffic flow controls (signals or traffic control personnel), and
coordination with local police and the California Highway Patrol. These methods would be
selected and implemented by responsible local agencies considering project level concerns.
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Less Than
Potentiatly Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Sienificant No Impact
Impact Mitigation &
Incorpurated
14, | Public Service. Will the proposal have an effect upon, or
result in a need for new or altered governmental services
in any of the following areas:
a. Fire protection? X
b. Police protection? X
¢.  Schools? X
d. Parks or other recreational facilities? X
e.  Maintenance of public facilities, including roads? X
f.  Other governmental services? X

Discussion:

a.  Construction of all three compliance projects, and operation of the treatment facilities for the
Integrated Facilities and Decentralized Facilities would use hazardous materials, and incidents of
upset, such as spills, could result in the need for emergency and/or fire suppression response.
Traffic impacts during construction of all compliance projects could result in delays in emergency
responses; however, most jurisdictions have in place established procedures to ensure safe
passage of emergency vehicles during periods of road maintenance, construction, or other
attention to physical infrastructure. Impacts to fire protection and response capabilities, and
measures to mitigate these impacts, would be considered at a project level.

b. Mitigation of traffic impacts during construction of all compliance projects would require
coordination with local police and the California Highway Patrol. See the discussion under 13(f).
These impacts could result in delays in police emergency responses; however, most junisdictions
have in place established procedures to ensure safe passage of emergency vehicles during periods
of road maintenance, construction, or other attention to physical infrastructure. Impacts to police
protection and response capabilities, and measures to mitigate these impacts, would be considered
at a project level,

No impact during operation of any of the compliance projects.

c. No impact is expected to schools, as none of the compliance projects is expected to add new
students to elementary, middle, or high schools or to Pepperdine University.

d. See the discussion of land use impacts under 8(a) above and recreational impacts under 14(a)
below. The Integrated Facilities — a centralized integrated wastewater/recycled water plant —
would require land for construction and operation of this facility. Impacts to parks and measures
to mitigate these impacts would be considered at a project level.
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Compliance with the proposed prohibition is a remedy to restore beneficial uses, including
avoiding beach closures that currently impair swimming along beaches in the Malibu Civic
Center area.

e. No impact to maintenance of public roads is expected. During sewer installation of all three
compliance projects, the City of Malibu and other entities with utilities along the public roads will
coordinate maintenance and repair activities.

Positive impacts (lower road maintenance) might result from a reduction in tanker truck traffic
that will no longer be needed to haul a portion of the community’s sewage to facilities in other
areas (e.g. Carson).

f. No impact, because it is likely that the City would re-direct its efforts to oversee its existing
strategy of OWDS management in the Malibu Civic Center area to an area-wide wastewater
collection and treatment strategy, to achieve compliance with the proposed prohibition. Should
the City decide to pursue an integrated strategy of managing stormwater, wastewater, and
recycled water, it may be better positioned to accomplish conservation and environmental goals.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Shonifieunt -No Impact
Impact Mitigation Slg
Incorporated
15. | Energy. Will the proposal result in:
a.  Usc of substantial amounts of fuel or energy? X
b. Substantial increase in demand upon existing sources of
energy, or require the development of new sources of X
energy?
Discussion:

a. During the construction phase of all compliance projects, construction vehicles, equipment, and
machinery would require fossil fuel and/or power. These energy demands are not expected to
significantly affect the power grid or deplete resources of fossil fuels; nor are the energy demands
expected to conflict with energy conservation plans or use non-renewable resources in a wasteful
manner. Such impacts, and measures to promote energy efficiency, would be evaluated on a
project basis.

As design of treatment plant facilities for Integrated Facilities, Decentralized Facilities and
pumping stations to lift wastewater in sewers for all compliance projects is expected to be subject
to building codes with energy conservation requirements, operation is expected o result in an
incremental amounts of energy, and demand on the power grid is expected to be minimal. Such
impacts, and measures to promote energy efficiency, would be evaluated on a project basis.

b. Energy needed for existing OWDSs ranges from zero (for passive septic systems) to low
power consumption (for advanced OWDSs). During operation of a compliance project,
the demand for energy will increase, as energy would be needed to power lift pumps for
the collection system and interceptor sewer, and/or treatment plant. This increase is
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estimated to range from 300 kilo-watt hours per day to 1,500 kilo-watt hours per day, and
is not expected to be a significant impact. Nor are any of the compliance projects
expected to result in the need for a new source of energy. Impacts would be evaluated on
a project basis.

Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with q‘i l;iﬁ'canl No Impact
Impact Mitigation e
Incorporated

16, | Utilities and Service Systems. Will the proposal result in

a need for new systems, or substantial alterations to the

following utilities:

a. Power or natural gas? X

b. Communications systems? X

c.  Waler? X

d.  Sewer or septic tanks? X

e. Storm waler drainage? X

f. Solid waste and disposal? X
Discussion:

a. Refer to discussion under Energy, 15(a) and 15(b) above,

b. No impact as none of the compliance projects will place significant demands on existing
communication systemis. :

c. Operation of the Integrated Facilities, if undertaken in conjunction with capital improvements to
the community’s water supply system, could improve the reliability of water service.

Furthermore, and by their nature, operation of all the possible projects to comply with the
prohibition is expected to result in substantial improvements to water quality, including the
quality of groundwater (which is a potential source of drinking water for the community,
especially in the event of a distuption to deliveries of imported water supplies).

See also the discussion under Water, 3(g) above.

d. The purpose of the prohibition and possible compliance projects is to eliminate reliance on
OWDSs, which have severe constraints, including hydrogeological, siting, capacity, and
operational constraints, By the nature of the prohibition, elimination of the on-site systems will
result in a need for sewers and treatment facilities. The elimination of these on-site systems will
require septic tanks, leach fields or seepage pits to be properly abandoned or decommissioned in
compliance with the Malibu Plumbing Code (which is Title 28, Plumbing Code, of the Los
Angeles County Code, as amended and in effect on January 1, 2008, adopting the California

38 November 5, 2009

293



Plumbing Code, 2007 Edition (Part 5 of Title 24 of the California Code of Regulations)) and/or
any other appropriate ordinance, regulations or statutes.

e Refer to discussion under Water, 3(b). 3(c), 3(d), 3(e) above. All three proposed compliance
projects would result in earth disturbances during construction activities which may impact storm
water drainage. The disturbances would result from site grading and trenching for the
construction of the wastewater treatment plant and lift stations, sewer colleciion systems, and
pumped sewer lines. The impacts produced by the storm water run-on and run-off at construction
sites could be mitigated by applying good engineering and management practices. Good practices
could include construction during the dry season, appropriate soil compaction, slope stabilization,
soil stock pile minimization, rapid re-vegetation of affected areas before the rainy season, reduced
exposure time of disturbed areas, and appropriate management of storm water to avoid contact
with unstable areas

f.  During construction of all compliance projects, excavated soils should be re-used as fill material
to the extent feasible. However, a minimal amount of soils and other construction materials may
be wasted. For example, soils and aggregate wastes could be transported to aggregate recycling
centers and prepared for reuse, and/or applied as daily cover at landfills. Wastes generated from
the abandonment of existing OWDSs would be handled in compliance with Los Angeles County
or City Plumbing Codes and Chapter 7 of the California Plumbing Code. These impacts, which
are expected to be less than significant, would be evaluated on a project level.

Less Th
Potentially Si;:ificaa:t Less Than
ENVIRONMENTAL CHECKIIST Signiticant wilh Significant No Impact
Impact Mitigation
Incorporaied
17. | Human Health. Will the proposal result in:
a. Creation of any health hazard or potential health hazard
{excluding mental health)? X
b. Exposure of people to potential health hazards? X

Discussion:

a. During construction of all three possible compliance projects, there may be an increased risk to
the health of construction workers who may be handling hazardous materials. This would be
evaluated on a project basis, and appropriate measures — such as Health and Safety Plans and
compliance with Cal OSHA regulations — to mitigate these risks should be identified. For a
discussion on the risk of Upset, refer to discussion under 10(a).

During operation of the wastewater treatment plants for the Integrated Facilities and
Decentralized Facilities and during maintenance of sewers and pump stations for all compliance
projects, operating personnel may be exposed to raw sewage and partially treated wastewaters.
These possible impacts would be evaluated on a project basis and appropriate measures — such as
Health and Safety Plans and compliance with Cal OSHA regulations to provide safety equipment
and training — to mitigate these risks should be identified.
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Due to the nature of the proposed prohibition and possible projects to comply with the
prohibition, wastewaters from domestic, commercial, and industrial activities will be better

controlled, treated, and discharged (or recycled).

b. See discussion under 17(a) above.

Less Than
Polentialty Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with S" licant No Impact
Inmpact Mitigation ignifican
Incorperated
18. | Aesthetics. Will the proposal result in:
a. The obstruction of any scenic vista or view open {o the X
public?
b. The creation of an aesthetically offensive site open to X

public view?

Discussion:

a. During construction of all three possible compliance projects, the aesthetics of residents and
visitors may be offended by construction equipment and activities. These impacts, which would
be temporary, together with appropriate miti gation measures such as temporary screens or

landscaping, would be considered at a project level.

After installation of sewers for all three compliance projects, pre-project conditions would be

restored, and the sewers would not permanently impact aesthetics.

After construction, facilities such as a treatment plant and reservoir for storing recycled water
could impact scenic vistas or views open (o the public. These impacts would be evaluated on a
project level, and designs could be required in locations that are acceptable to the community.
Mitigation could include ensuring that the design of the facilities considers appropriate and
aceeptable shapes, sizes, and colors of the facilities, re-establishment of vegetative cover in
disturbed areas, landscaping of graded slopes, and installation of screens or fences. Irigation with
recycled water could result in more rapid growth of the new landscaping.

b. See discussion under 18(a) above.
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Less Than
. Potentiaily Significant Less Than
ENVIRONMENTAL CHECKLIST Significant with Sienificant No Impact
Impact Mitigation >
Incorporated
19. | Recreation. Will the proposal result in:
a. Impact upon the quality or quantity of existing X
recreational opportunities?

Discussion:

a. The Integrated Facilities - a centralized integrated wastewater/recycled water plant — would
require land for construction and operation of this facility. During construction of the Integrated
Facilities, the park may be temporarily unavailable for recreation. Such impacts, together with
mitigation measures, would be considered at a project level. If the facilities are built on lands
used for recreational activities, there could be significant impacts. Appropriate mitigation could
include improving other recreational sites or creating other locations for recreational use.

Implementation of one of the possible projects to comply with the proposed prohibition is a
remedy to restore beneficial uses, including avoiding beach closures that currently impair
swimming along beaches in the Malibu Civic Center area. This long-term impact and restoration
of water quality in Malibu Lagoon and along beaches will enhance recreational opportunities.

See also the discussions for Land use under 8(a) above and for Public Services—Parks under

14(d}) above.
Less Than
Potentially Significant Less Than
ENVIRONMENTAL CHECKLIST Signilicant with S.Ebb.f_ ¢ No Impact
Impact Mitigalion tpribcan
Incorporated
20. | Archeological/Historical. Will the proposal:
a.  Result in the alteration of a significant archeological or X
historical site structure, object or building?

Discussion:

a. Itis not expected that any of the compliance projects would affect historic structures. Also, itis
expected that the compliance projects would not affect archeological resources, as sewers for all
the possible compliance projects would generally be located in public streets and on public
property that has already undergone significant disturbance.

Should a relatively undisturbed site be selected for a treatment plant for the Integrated Facilities
or Decentralized Facilities, impacts and mitigation measures recommended by appropriate
agencies and organizations for possible archeological resources would be evaluated on a project
level. These measures could include a records search, using resources such as the South Central
Coastal Archaeological Information Center at the University of California, Los Angeles. Other
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measures could include a field survey, to examine the surface of the areas proposed for grading or

disturbance and a requirement that an archacologist be on site during grading, trenching, and

excavations.

ENVIRONMENTAL CHECKLIST

Potentially
Significant
Impact

Less Than
Significant
with
Mitigation

Less Than
Signilicant

No Impact

Incorporated

21. | Mandatory Findings of Significance

Potential to degrade: Does the project have the potential to
degrade the quality of the environment, substantially
reduce the habitat of a fish or wildlife species, cause a
fish or wildlife population to drop below self-sustaining
levels, threaten to eliminate a plant or animal community, X
reduce the number or restrict the range of a rare or
endangered plant or animal or eliminate important
examples of the major periods of California history or
prehistory?

Short-term: Does the project have the potential to achieve
short-term, to the disadvantage of long-term,
environmenlal goals? (A short-term impact on the
environment is one which occurs in a relatively brief,
definitive period of time, while fong-term impacts will
endure well into the future.)

Cumnlative: Does the project have impacts which are
individually limited, but cumulatively considerable? (A
project may impact on Lwo or IMore separale resources
where the impact on each rescurce is relatively small, but
where the effect of the tolal of those impacts on the
environment is significant.}

Substantial adverse; Does the project have environmental
effects which will cause substantial adverse effects on X
huminan beings, either directly or indirectly?

Discussion:

The prohibition does not have the potential to degrade the quality of the environment in
the long-term. The possible compliance projects also do not have reasonably foreseeable long-
term impacts that will degrade the quality of the environment with significant adverse impacts.
As discussed in the checklist herein, there are many standard mitigation measures well known to
responsible local agencies that will have jurisdiction over the compliance projects. The short-
term construction impacts, however, may be significant in some ways. Those impacts are also
described in the checklist and discussion herein.

The prohibition probably will not have the potential to achieve short-term benefits. The
prohibition, in conjunction with the TMDLs and other regulatory actions, will provide long-term
beneficial impacts to water resources.
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As discussed below, the cumulative beneficial impacts are considerable, while the
cumulative adverse impacts are not. The cumulative impacts from implementation of the
TMDLs, this prohibition, and the City’s efforts will have an tmmense benefit to the water
resources, resulting in more environmental and economic benefits to the City of Malibu.

The project and potential compliance projects do not have the potential to create
substantial adverse effects to human beings, directly or indirectly. Assuming the compliance
projects are appropriately designed, constructed and operated in conformance with all laws,
ordinances, regulations and statutes, it is not foreseeable that there will be substantial effects to
human beings. In fact, there should be substantial beneficial effects on human beings as the
water resources of the Civic Center area will no longer be impaired.

Other Environmental Considerations

Analyses of other environmental impacts resulting from reasonably foreseeable options of
complying with the proposed prohibition include:

- Cumulative Impacts of the Program Alternatives (as required by CEQA Guidelines
Section 15130): Cumulative impacts, defined in Section 15355 of the CEQA Guidelines,
refer to two or more individual effects, that when considered together, are considerable or
that increase other environmental impacts. A cumulative impact assessment must
consider not only impacts of the proposed prohibition, but also impacts from other
municipal and private projects that would occur in the area during the period of
implementation.

— Potential Growth-Inducing Effects of the Program Alternatives (as required by CEQA
Guidelines Section 15126).

— Unavoidable Significant Impacts (as required by CEQA Guidelines Section 15126.2).
Cumulative Impacts

On a programmatic level, the Regional Board expects a net environmental benefit to water
quality and beneficial uses from the proposed prohibition, TMDLs, and other future regulatory
actions. The Regional Board’s proposed prohibition is a regulatory action that is related to
TMDLs that have been developed by the Regional Board and US Environmental Protection
Agency, including:

a. The Malibu Creek Watershed Nutrient TMDL: The US EPA, on March 21, 2003,
specified a numeric target of 1.0 mg/l for total nitrogen during summer months (April 15
to November 15) and a numeric target of 8.0 mg/L for total nitrogen during winter
months (November 16 to April 14). Significant sources of the nutrient pollutants include
discharges of wastewaters from commercial, public, and residential land use activities.
The TMDL specifies a load allocation for onsite wastewater disposal systems of 6 1bs/day
during the summer months and 8 mg/L. during winter months.

b. The Malibu Creek and Lagoon Bacteria TMDL: The Regional Board specified numeric
targets, effective January 24, 2006, based on single sample and geometric mean bacteria
water quality objectives in the Basin Plan, to protect the water contact recreation use.
Sources of bacteria loading include storm water runoff, dry-weather runoff, onsite
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wastewater treatment systems, and animal wastes. The TMDL specifies 1oad allocations
for onsite wastewater treatment systems equal to the allowable number of exceedance
days of the numeric targets. There are no allowable exceedance days of the geometric
mean numeric targets. For the single sample numeric targets, based on daily sampling, in
summer (April T — October 31), there are no allowable exceedance days, in winter dry
weather (November | - March 31), there are three allowable exceedances days, and in
wet weather (November 1 - October 31), there are 17 allowable exceedance days.

c. The Santa Monica Bay Beaches Wet and Dry Bacteria TMDL: For beaches along the
Santa Monica Bay impaired by bacteria in dry and wet weather, the Regional Board
specified numeric targets, effective July 15, 2003, based on the single sample and
geometric mean bacteria water quality objectives in the Basin Plan to protect the water
contact recreation use. The dry weather TMDL. identified the sources of bacteria loading
as dry-weather urban runoff, natural source runoff and groundwater. The wet weather
TMDL identified stormwater runoff as the major source. The TMDLs did not specify
load allocations for onsite wastewater treatment systems. This effectively means that no
loading is permissible from discharges from on-site wastewater disposal systems.

The proposed prohibition, in that it is a remedy to water quality impairments, is closely related to
the Malibu Creek Watershed Nutrient TMDL, Malibu Creek and Lagoon Bacteria TMDL, and
Santa Monica Bay Beaches Wet and Dry Bacteria TMDL.. Additionally, the Regional Board has
issued other TMD1Ls that affect the area, such as a trash TMDL in the Malibu Creek watershed.
The Regional Board and other agencies may issue future regulations that affect the area.

The cumulative impacts of the proposed project and the TMDLs identified above should not be
significant since the implementation time frames for each of the Regional Board actions are
staggered and lengthy, allowing the City and other parties to undertake a iterative
implementation process towards achieving the ultimate requirements. The Santa Monica Bay
Beaches TMDL allows implementation over three phases, with deadlines in 2006, 2009 and then
as late as 2021. The Nutrient TMDL, because it was developed by US EPA, does not have set
deadlines for implementation. The proposed project sets a feasible and reasonable deadline, of
2014, for compliance.

On a project level, the Regional Board expects a net environmental benefit over the long term
from projects undertaken to comply with the prohibition, TMDLs, and other regulatory actions,
in that water quality will be improved and beneficial uses will be restored. Specific projects
proposed to comply with the prohibition must be environmentally evaluated and cumulative
impacts considered as the implementing municipality or agency considers such projects.

Growth-Inducing Impacts

Staft’s analyses of other environmental impacts resulting from reasonably foreseeable options of
complying with the proposed prohibition also includes growth-inducing impacts, including;:

— an overview of the CEQA Guidelines relevant to evaluating growth inducement,
- adiscussion of the types of growth that can occur in the Malibu Civic Center area,

- a discussion of obstacles to growth in the area, and
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— an evaluation of the potential for the Program Alternatives to induce growth.
Growth-inducing impacts are defined by the State CEQA Guidelines as:

The ways in which a proposed project could foster economic or population growth, or
the construction of additional housing, either directly or indirectly, in the surrounding
environment. Included in this are impacts which would remove obstacles to population
growth, Increases in the population may tax existing community service facilities,
requiring construction of new facilities that could cause significant environmental
effects... [In addition,] the characteristics of some projects.. .may encourage and
facilitate other activities that could significantly affect the environment, either
individually or cumulatively. It is not assumed that growth in any area is necessarily
beneficial, detrimental, or of little significance to the environment.

(CEQA Guidelines, Section 15126.2(d)).

Growth inducement indirectly could result in adverse environmental effects if the induced
growth is not consistent with or accommodated by the land use plans and growth management
plans and policies. Local land use plans provide for land use development patterns and growth
policies that encourage orderly urban development supported by adequate public services, such
as water supply, roadway infrastructure, sewer services, and solid waste disposal services.

Public works projects that are developed to address future unplanned needs (i.e., that would not
accommodate planned growth) could result in removing obstacles to population growth. Direct
growth inducement would result if, for example, a project involved the construction of new
wastewater treatment facilities to accommodate populations in excess of those projected by local
or regional planning agencies. Indirect growth inducement would result if a project
accommodated unplanned growth and indirectly established substantial new permanent
employment opportunities (for example, new commercial, industrial, or governmental
enterprises) or if a project involved a construction effort with substantial short-term employment
opportunities that indirectly would stimulate the need for additional housing and services.
Growth inducement also could occur if the project would affect the timing or location of either
population or land use growth, or create a surplus in infrastructure capacity.

Types of Growth: The primary types of growth that occur within the area affected by the
proposed prohibition are:

— development of land, and

— population growth. (Economic growth, such as the creation of additional job
opportunities, also could occur; however, such growth generally would lead to population
growth and, therefore, is included indirectly in population growth.)

Growth in land development is the physical development of residential, commercial, and
industrial structures in the Malibu Civic Center area. The Malibu General Plan, section 7.3.3.1,
describes several constraints on development. The Plan states that hillsides and steep slopes
make housing construction expensive or impossible. More than eighty-three percent of Malibu is
hillside area; the remaining relatively flat land is either subject to ocean and/or canyon (creek)
flooding, or other significant environmental constraints. Other constraints mentioned in the
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General Plan include seismic characteristics (citing numerous faults in the area), flood plains,
land slides, soil erosion, fire hazards and liquefaction potential. Land use growth is subject to
general plans, community plans, parcel zoning, and applicable entitlements and 1s dependent on
adequate infrastructure to support development. The portion of the prohibition area in
unincorporated Los Angeles County would be subject to similar plans promulgated by the
County.

Population growth is growth in the number of persons that live and work in the Malibu Civic
Center area and other jurisdictions within the boundaries of the area. Population growth occurs
from natural causes (births minus deaths) and net emigration to or immigration from other
geographical areas. Emigration or immigration can occur in response to economic opportunities,
life style choices, or for personal reasons.

Although land use growth and population growth are interrelated, land use and population
growth could occur independently from each other. This has occurred in the past where the
housing growth is minimal, but population within the area continues to increase. Such a situation
results in increasing population densities with a corresponding demand for services, despite
minimal land use growth. The Malibu Civic Center area that would be affected by the proposed
prohibition is within the City of Malibu, which has plans that guide land use development The
portion of the prohibition area in unincorporated Los Angeles County would be subject to similar
plans promulgated by the County.

Existing Obstacles to Growth: Obstacles to growth could include inadequate infrastructure (e.g.
an inadequate water supply that results in rationing or inadequate wastewater treatment capacity
that results in restrictions in land use development). Policies that discourage either natural
population growth or immigration also are considered to be obstacles to growth. In Malibu, there
are several environmental constraints that constitute obstacles to growth, as described above.

Potential for Compliance with the Proposed Prohibition to Induce Growth

The prohibition on OWDSs in the Malibu Civic Center area is not expected to directly induce
growth, in that it would not result in the construction of new housing,

Furthermore, the prohibition on OWDSs in the Malibu Civic Center area is not expected to
indirectly induce growth, in that it would not generate long-term economic opportunities that
could lead to additional immigration, and would not remove an obstacle to land use or population
growth. Although the City has cited the use of septic systems as a strategy for reducing the rate
and intensity of growth, there are other strategies that the City could employ to maintain that
goal. Although construction activities associated with compliance projects for the prohibition
would increase the economic opportunities in the a